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Opinion

Justice Ketchum:

This action concerns the Sleepy Creek Forest Subdivision, a 
residential community located in Morgan County. Arthur L. 
Conkey, Jr., and Jo Carol Conkey, lot owners in the 
Subdivision, appeal from the December 22, 2016, order of the 
Circuit Court of Morgan County. Pursuant to the order, 
summary judgment was granted for the Subdivision's 
Association and against the Conkeys [*2]  for $1,215.00 in 
delinquent residential assessments and related charges. The 
Conkeys also appeal from the circuit court's order entered on 
February 13, 2017, awarding the Association $10,061.25 in 
attorney's fees.

The Conkeys contend that the delinquent assessments 
represent certain increases in annual assessments which were 
never properly voted on by the Association. According to the 
Conkeys, the increases were, therefore, ultra vires with 
respect to the Subdivision's covenants and restrictions. In 
addition, the Conkeys contend that the Association's efforts to 
collect the delinquent assessments violated the West Virginia 
Consumer Credit and Protection Act and that the 
Association's imposition of 10% interest on the delinquent 
assessments was usurious. The Conkeys ask this Court to 
reverse the summary judgment, grant them partial summary 
judgment on the Association's liability under the Consumer 
Credit and Protection Act, and remand this action for a 
determination of the Conkeys' damages and attorney's fees.

The Association contends that the assessments were expressly 
authorized and properly imposed by the required vote 
pursuant to the Subdivision's covenants and restrictions. The 
Association [*3]  further contends that the imposition of the 
assessments and other charges were consistent with the law 
and that attorney fees were warranted.

Upon review, we find that the circuit court reached the correct 
result. Consequently, we affirm the December 22, 2016, order 
granting summary judgment in favor of the Association and 
the February 13, 2017, order awarding the Association 
attorney's fees.
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I. Factual Background

The Sleepy Creek Forest Subdivision, located in Morgan 
County, consists of residential lots managed by an 
Association of lot owners and governed by a Board of 
Directors. From 1969 forward, each lot in the Subdivision 
was subject to the restrictions and covenants set forth in the 
Subdivision's Declaration of Restrictions. The Declaration 
included a provision that certain maintenance and 
improvement costs would be paid by the lot owners.

On September 21, 1982, an amended Declaration of 
Restrictions was recorded in Morgan County. The amended 
Declaration provided in relevant part:

The Declarant hereby declares that all of the property 
comprising all of the Sections of The Sleepy Creek 
Forest Subdivision shall be held, sold and conveyed 
subject to the following easements, restrictions, [*4]  
covenants, reservations and conditions, all of which are 
for the purpose of enhancing and protecting the value 
and desirability of real property, and which shall run 
with the real property, and be binding on all parties 
having any right, title or interest in the above described 
property or any part thereof, their heirs, successors and 
assigns, and shall inure to the benefit of each and every 
owner thereof.

The amended Declaration of Restrictions designated every 
owner of a lot within the Subdivision a member of the 
Association and noted that the initial assessment for each lot 
would be up to $50.00 per year for the maintenance of roads, 
rights-of-way and common areas. The amended Declaration 
provided further:

Any assessment made pursuant to this paragraph, 
including late fee of Five ($5.00) Dollars, interest at the 
rate of ten (10%) percent per annum from the date of 
delinquency, and reasonable attorney's fees incurred in 
the collection thereof, shall constitute a lien on thie [sic] 
property until paid and all grantees do bind themselves, 
their heirs and successors in title to this lien and to the 
covenants herein written. * * * This assessment may not 
be raised by more than ten (10%) [*5]  percent per year 
without the written affirmative vote of two-thirds (2/3) of 
the members of the Association entitled to vote.

(emphasis added)

The Conkeys became lot owners in the Subdivision after the 
September 21, 1982, amended Declaration of Restrictions was 
recorded. The Conkeys purchased four lots between 1988 and 
2002 which made up their personal residence. Each 
conveyance to the Conkeys was subject to the Subdivision's 

covenants and restrictions.

The Association operated on a fiscal year basis, beginning on 
November 1 and ending on October 31. Bills for assessments 
for the coming year were ordinarily sent to lot owners in 
August and were due by November 1. The controversy 
between the Association and the Conkeys in this action 
concerns fiscal years 2002-03, 2005-06 and 2015-16. In each 
of those fiscal years, the Association voted to raise the 
assessment by more than 10%.

For 2002-03, the minutes of the Association show that the 
assessment was raised from $75.00 per lot to $100.00 per lot 
for road maintenance. The result was a 33 1/3% increase by a 
vote of 30 to 12 (71%). For 2005-06, the minutes show that 
the assessment was raised from $100.00 per lot to $115.00 per 
lot to cover [*6]  the cost of a liability insurance bill in the 
amount of $889.81. The result was a 15% increase by a vote 
of 31 to 2 (94%).

Finally, for 2015-16, the assessment was raised from $125.00 
per lot to $165.00 per lot, a 32% increase. That increase 
occurred in two steps. First, the assessment was raised by the 
Association from $125.00 per lot to $150.00 per lot (a 20% 
increase) by a vote of 31 to 2 (94%). Second, the 
Subdivision's Board of Directors raised the assessment by an 
additional 10% per lot to obtain "needed funds for road 
repairs / maintenance and delinquent assessments." The result 
was a $165.00 assessment per lot beginning with the 2015-16 
year.

II. Procedural Background

In April 2016, the Association filed an action in the Morgan 
County magistrate court against the Conkeys to recover 
unpaid Subdivision assessments, late fees, interest and costs. 
The Conkeys removed the action to the Circuit Court of 
Morgan County and filed an answer and counterclaim.1 
According to the Conkeys, none of the increases in 
assessments of more than 10% per year had been obtained by 
the required "written affirmative vote" of two-thirds of the 
Association's members. The Conkeys asserted that, as a 
result, [*7]  they did not owe the Association any assessment 
in excess of the original $50.00 per year. The Conkeys further 
asserted that the Association's debt collection efforts violated 
the West Virginia Consumer Credit and Protection Act, W.Va. 
Code, 46A-1-101 [1974], et seq., and that the Association's 
imposition of 10% interest on their alleged delinquent 
assessments was usurious.

1 See, W.Va. Code, 50-4-8 [2008] (authorizing removal of a civil 
action from magistrate court to circuit court prior to trial).

2018 W. Va. LEXIS 284, *3
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The Association filed a motion for summary judgment in July 
2016 alleging, inter alia, that the assessments and other 
charges were expressly authorized and correctly imposed 
pursuant to the Subdivision's 1982 amended Declaration of 
Restrictions. The Conkeys also filed a motion for summary 
judgment. In that motion, the Conkeys sought recovery from 
the Association under the Consumer Credit and Protection 
Act for improper debt collection practices.

On December 22, 2016, the circuit court granted summary 
judgment in favor of the Association. The Association was 
awarded $1,215.00, consisting of the delinquent assessments, 
a late fee, and interest. Summary judgment was also granted 
in favor of the Association on the Conkeys's counterclaim.2 In 
addition, the Association was awarded reasonable attorney's 
fees to be determined at a later date. [*8] 

The circuit court's rulings were primarily based on the 
Subdivision's amended Declaration of Restrictions. The 
circuit court rejected the Conkeys' assertion that the increased 
assessments were never properly voted on by the Association. 
The circuit court concluded: "The records show that any 
increases in any single year which exceeded 10% over the 
assessments for the previous year were approved by the 
affirmative vote of more than two-thirds of the members 
voting." The circuit court thus found the increases consistent 
with the requirements of the amended Declaration of 
Restrictions.

The circuit court further concluded that, although the 
Consumer Credit and Protection Act applied to the 
Association's debt collection efforts,3 no violations occurred 

2 The Association was awarded $1,160.00 in delinquent assessments, 
a $5.00 late fee, and $50.00 in interest, totaling $1,215.00. Having 
denied the counterclaim, the circuit court determined that the 
Conkeys's motion for summary judgment was moot.

3 Syl. pt. 2 of Fleet v. Webber Springs Owners Ass'n, Inc., 235 W.Va. 
184, 772 S.E.2d 369 (2015), holds:

Homeowners association assessments that are to be used for 
improving and/or maintaining common areas of a planned 
community, including, but not limited to, maintaining common 
roads and common recreational areas within the community, 
are an obligation primarily for personal, family, or household 
purposes, and, therefore, such assessments are "claims" 
pursuant to W.Va. Code § 46A-2-122(b) (1996) (Repl. Vol. 
2006) [of the Consumer Credit and Protection Act].

In 2016, the Legislature added an exclusion from the provisions of 
the Consumer Credit and Protection Act. That exclusion, effective on 
June 8, 2016, and found in W.Va. Code, 46A-1-105(a)(3) [2016], 
states:

because the late charges on the delinquent assessments were 
authorized by agreement and by statute. The agreement was 
the Subdivision's 1982 amended Declaration of Restrictions, 
and the statute cited by the circuit court was W.Va. Code, 
36B-3-116 [1986], of the West Virginia Uniform Common 
Interest Ownership Act.4 Subsection (a) of W.Va. Code, 36B-
3-116 [1986], provides an association with a lien for any 
assessment (including late charges and interest) from the time 
the assessment becomes due. In [*9]  addition, subsection (f) 
states: "A judgment or decree in any action brought under this 
section must include costs and reasonable attorney's fees for 
the prevailing party."

On February 13, 2017, the circuit court entered an order 
awarding the Association $10,061.25 in attorney's fees.5 The 
court noted that allowing the Conkeys to avoid their financial 
responsibility as members of the Association "is not only 
inconsistent with the law, but also will provide an enormous 
incentive for members to pass the cost of collection onto their 
neighbors when they do not pay their dues."

The Conkeys appeal the December 22, 2016, and February 
13, 2017, orders to this Court.

(a) This chapter does not apply to: * * *

(3) The obligation of a property owner, lot owner or 
homeowner in a planned community containing no more than 
twelve units which is not subject to any development rights or a 
planned community that provides in its declaration that the 
annual average common expense liability of all units restricted 
to residential purposes, exclusive of optional user fees and any 
insurance premiums paid by the association, may not exceed 
$300 . . . , or the efforts of property owners' associations or 
homeowners' associations to collect the same to pay dues, 
assessments, costs or [*10]  fees of any kind to a property 
owners' association or homeowners' association.

The new exclusion, however, does not apply to the Subdivision 
herein. The circuit court noted that the Subdivision had no $300.00 
cap on assessments as specified in the exclusion. Moreover, the 
events surrounding the increases in the assessments challenged by 
the Conkeys occurred prior to the exclusion's June 8, 2016, effective 
date.

4 The Subdivision was created prior to the enactment of the Uniform 
Common Interest Ownership Act, W.Va. Code, 36B-1-101, et seq. 
However, pursuant to W.Va. Code, 36B-1-204(a) [1986], a number 
of the Act's provisions, including W.Va. Code, 36B-3-116, are made 
applicable to common interest communities created before the Act's 
effective date.

5 The order awarded the Association $10,061.25 in attorney's fees 
and $818.37 in costs, totaling $10,879.62.

2018 W. Va. LEXIS 284, *7
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III. Standards of Review

This Court's consideration of the summary judgment entered 
for the Association brings forth well-settled standards of 
review. "A motion for summary judgment should be granted 
only when it is clear that there is no genuine issue of fact to be 
tried and inquiry concerning the facts is not desirable to 
clarify the application of the law." Syl. pt. 3, Aetna Cas. and 
Sur. Co. v. Fed. Ins. Co. of New York, 148 W.Va. 160, 133 
S.E.2d 770 (1963). Appellate review of summary judgment is 
de novo. Syl. pt. 1, Painter v. Peavy, 192 W.Va. 189, 451 
S.E.2d 755 (1994) ("A circuit court's entry of summary 
judgment is reviewed de novo.").

The facts in the current matter are undisputed, and the issues 
involve questions of law. Those issues are contractual in 
nature [*11]  insofar as they arise from the September 21, 
1982, amended Declaration of Restrictions. Therefore, de 
novo review is again implicated. See Wood v. Acordia of 
W.Va., Inc., 217 W.Va. 406, 411, 618 S.E.2d 415, 420 (2005) 
(Summary judgment based on contract interpretation is 
subject to de novo review because interpretation of contract 
language is a question of law.). Accord, Consol Energy, Inc. 
v. Hummel, 238 W.Va. 114, 119, 792 S.E.2d 613, 618 
(2016).]

IV. Discussion

A. Assessment Increases

The Subdivision's 1982 amended Declaration of Restrictions 
provides that an assessment may not be raised by more than 
10% "per year" without the written affirmative vote of two-
thirds of the Association's members. The Conkeys assert that 
the circuit court disregarded the "per year" provision and, 
instead, considered the average increase in assessments over a 
period of years. As the Association alleged in its motion for 
summary judgment, in the course of thirty-four years, the 
assessment increases averaged about 3.6% per year, well 
under the requirement of a two-thirds vote of the members.

The Conkeys' assertion is without merit. Although the circuit 
court noted the Association's argument regarding the multi-
year average, summary judgment was not granted in favor of 
the Association on that basis. The December 22, 2016, order 
includes the circuit court's finding [*12]  that "any increases 
in any single year which exceeded 10% over the assessments 
for the previous year were approved by the affirmative vote of 
more than two-thirds of the members voting." (emphasis by 
the circuit court). That finding is supported by the 
Association's minutes for fiscal years 2002-03, 2005-06 and 

2015-16 which show, for each year, an assessment increase of 
more than 10%, approved by a vote of more than two-thirds.

The Conkeys next assert that the assessment increases were 
invalid because the Subdivision's Association and Board of 
Directors failed to comply with the "written affirmative vote" 
provision. According to the Conkeys, the two-thirds vote 
needed to raise assessments by more than 10% per year 
requires the keeping of written votes from the members 
themselves, rather than the written reporting of the votes in 
the minutes of the Association's meetings.

However, nothing in the amended Declaration of Restrictions 
elevates the manner by which the members voted, whether by 
individual ballot or otherwise, above the Association's written 
minutes which constitute the formal record of the 
proceedings.6 The record includes the minutes for the years in 
question, 2002-03, 2005-06 [*13]  and 2015-16. Although the 
minutes for 2015-16, reflect the Conkeys' objection to the 
voting process, there is no evidence to suggest that the 
respective votes for assessment increases of 30 to 12; 31 to 2; 
and 31 to 2, were incorrect.

Moreover, the amended Declaration of Restrictions provides 
that an assessment may not be raised by more than 10% per 
year without the written affirmative "vote" of two-thirds of 
the Association's members. The word "vote" appears in the 
singular, and its use in the context of the Declaration is clear. 
The Association accurately states:

Notably, it is not "votes." It is, instead, the vote. Thus, 
the "written affirmative vote" obviously refers to the 
overall, aggregate vote, i.e., the total of the individual 
votes of the members. The "affirmative vote" is the 
aggregate number (or percentage) in favor of a question 
voted upon. By the ordinary meaning of these words, it is 
the affirmative vote, i.e., the "affirmative tally," that 
must be written. * * *

The circuit court found correctly that in any year in 
which the [Conkeys] argue that a vote was required in 
order for assessments to be raised, a vote was held, and 
the affirmative vote, as written in [*14]  the minutes, was 
sufficient under the covenants and restrictions to make 
the increases effective.

Syllabus point 2 of Bethlehem Mines Corp. v. Haden, 153 
W.Va. 721, 172 S.E.2d 126 (1969), holds: "Where the terms 
of a contract are clear and unambiguous, they must be applied 

6 See New Oxford American Dictionary 1115 (3rd ed. 2010) (minute 
- "a summarized record of the proceedings at a meeting - an official 
memorandum authorizing or recommending a course of action").

2018 W. Va. LEXIS 284, *10
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and not construed." Accord, syl. pt. 2, Citynet, LLC v. Toney, 
235 W.Va. 79, 772 S.E.2d 36 (2015). Here, the words 
"written" and "affirmative" modify the word "vote" (singular), 
not "votes" (plural). This Court concludes that the phrase 
"written affirmative vote" in the Declaration of Restrictions 
clearly refers to the aggregate vote as reflected in the 
Association's minutes. The Conkeys' assertion to the contrary 
is without merit.

B. Attorney's Fees

The Conkeys' next challenge concerns the award to the 
Association of $10,061.25 in attorney's fees. The Conkeys 
assert that the circuit court committed error in relying on 
W.Va. Code, 36B-3-116 [1986], which, in subsection (a), 
provides an association with a lien for assessments (including 
late charges and interest) and states, in subsection (f), that "[a] 
judgment or decree in any action brought under this section 
must include costs and reasonable attorney's fees for the 
prevailing party." According to the Conkeys, W.Va. Code, 
36B-3-116 [1986], does not apply because this action was 
instituted by the Association to collect an unpaid debt, i.e., 
delinquent assessments, [*15]  not to enforce a lien. 
Therefore, subsection (f) provides no basis for the award of 
attorney's fees.

It is undisputed that the property purchased by the Conkeys 
was subject to a lien for the benefit of the Subdivision. Each 
deed to the Conkeys' four lots made specific reference to the 
Declaration of Restrictions which provided the assessment 
lien and listed the Subdivision's covenants and restrictions. In 
Fleet v. Webber Springs Owners Ass'n, Inc., 235 W.Va. 184, 
190, 772 S.E.2d 369, 375 (2015), this Court recognized that a 
lien of that nature is a "consensual common law lien" against 
real property and is valid and enforceable in this State.

Here, the Declaration of Restrictions, as amended in 1982, 
also addressed the subject of attorney's fees. According to the 
Declaration, the lien for the benefit of the Subdivision 
included the assessment, other charges, and attorney's fees 
incurred in the collection thereof. Consequently, W.Va. Code, 
36B-3-116(a) and (f) [1986], notwithstanding, the amended 
Declaration of Restrictions, agreed to by the Conkeys, 
authorized attorney's fees in association with the collection of 
an unpaid debt, as well as making attorney's fees a component 
of the Subdivision's lien.

Moreover, inasmuch as attorney's fees are also a component 
of the lien, subsection (f) is dispositive. Syllabus point 5 of 
United Bank, Inc.,v. Stone Gate Homeowners Ass'n, Inc., 220 
W.Va. 375, 647 S.E.2d 811 (2007), holds: [*16]  "The plain 
language of W.Va. Code § 36B-3-116(f) (1986) (Repl. Vol. 

2005) requires a judgment or decree in any action brought 
under W.Va. Code § 36B-3-116 to include an award of costs 
and reasonable attorney's fees for the prevailing party."7

Therefore, the Conkeys' assertion that the Association's action 
to recover delinquent assessments and other charges 
precluded the Association from seeking attorney's fees is 
without merit.

C. The Consumer Credit and Protection Act

This Court is further of the opinion that no violations of the 
Consumer Credit and Protection Act occurred regarding the 
Association's debt collection efforts. The Conkeys rely on 
W.Va. Code, 46A-2-128(d) [1990], which includes the 
following among debt collection practices considered unfair 
or unconscionable:

(d) The collection of or the attempt to collect any interest 
or other [*17]  charge, fee or expense incidental to the 
principal obligation unless such interest or incidental fee, 
charge or expense is expressly authorized by the 
agreement creating the obligation and by statute.

(emphasis added)8

The circuit court determined that the imposition of the late 
charges on the Conkeys' delinquent assessments was 
expressly authorized by the amended Declaration of 
Restrictions. The Declaration provided for a $5.00 late fee, 
10% interest on delinquent assessments, and reasonable 
attorney's fees. In addition, the circuit court determined that 
the imposition of the late charges was expressly authorized by 
the Uniform Common Interest Ownership Act, particularly 
W.Va. Code, 36B-3-116 [1986]. As discussed, subsection (a) 
of that statute provides an association with a lien for an 
assessment (including late charges and interest), and 

7 See also Article 4 of the Uniform Common Interest Ownership Act. 
Although Article 4 is entitled "Protection of Purchasers," W.Va. 
Code, 36B-4-117 [1986], provides:

If a declarant or any other person subject to this chapter fails to 
comply with any of its provisions or any provision of the 
declaration or bylaws, any person or class of persons adversely 
affected by the failure to comply has a claim for appropriate 
relief. Punitive damages may be awarded for a willful failure to 
comply with this chapter. The court, in an appropriate case, 
may award reasonable attorney's fees.

(emphasis added)

8 Later amendments to W.Va. Code, 46A-2-128(d) [1990], are not 
relevant to this appeal.

2018 W. Va. LEXIS 284, *14
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subsection (f) authorizes reasonable attorney's fees. 
Moreover, subsection (e) provides, in part, that W.Va. Code, 
36B-3-116 [1986], "does not prohibit actions to recover sums 
for which subsection (a) creates a lien."

Thus, pursuant to the amended Declaration of Restrictions, 
and by statute, the circuit court found no violation of the 
Consumer Credit and Protection Act. We find the circuit 
court's analysis correct.

The record reveals a history of [*18]  litigation between the 
Association and the Conkeys over the payment of 
assessments. In the order awarding the Association attorney's 
fees in the current action, the circuit court stated that allowing 
the Conkeys to avoid their financial responsibility as members 
of the Association "is not only inconsistent with the law, but 
also will provide an enormous incentive for members to pass 
the cost of collection onto their neighbors when they do not 
pay their dues."

In support, the circuit court cited Justice Loughry's concurring 
opinion in Fleet v. Webber Springs Owners Ass'n, Inc., 235 
W.Va. 184, 772 S.E.2d 369 (2015) which states that the 
efforts of a homeowners association to collect assessments 
"arise out of the obligation to ensure that the maintenance of 
the community is accomplished in a manner that is equally 
borne by all those who benefit therefrom." 235 W.Va. at 195, 
772 S.E.2d at 380. Moreover, the concurring opinion suggests 
that a dilatory property owner may cause an association to 
incur expenses and legal fees in excess of available insurance 
coverage, resulting in special assessments to be paid by fellow 
homeowners.9

This Court concludes that no violations of the Consumer 
Credit and Protection Act occurred regarding the 
Association's efforts to collect the late fee, [*19]  interest on 
the delinquent assessments, and reasonable attorney's fees.

Finally, the 1982 amended Declaration of Restrictions 
provides for interest on delinquent assessments "at the rate of 
ten (10%) percent per annum." Asserting a further violation of 
the Consumer Credit and Protection Act, the Conkeys contend 
that the 10% interest is usurious. In support, the Conkeys cite 
the general, legal rate of interest of 8% set forth in W.Va. 
Code, 47-6-5(b) [1974].10 The circuit court, however, found 

9 Here, for fiscal year 2015-16 the Subdivision's Board of Directors 
raised the assessment by an additional 10% per lot to obtain "needed 
funds for road repairs / maintenance and delinquent assessments." 
(emphasis added).

10 W.Va. Code, 47-6-5(b) [1974], states in part: "Parties may contract 
in writing for the payment of interest for the loan or forbearance of 

that the 10% was not usurious and did not violate the law.

W.Va. Code, 36B-3-115(b) [1986], entitled "Assessments for 
common expenses," provides: "Any past due common 
expense assessment or installment thereof bears interest at the 
rate established by the association not exceeding eighteen 
percent per year." That statute, specific to the Uniform 
Common Interest Ownership Act, was in effect when the 
Conkeys purchased the four lots between 1988 and 2002.

Moreover, although the creation of the Subdivision may be 
traced back to 1969, the 10% interest provision on delinquent 
assessments appears in the 1982 amended Declaration of 
Restrictions. In that regard, the circuit court relied on W.Va. 
Code, 36B-1-206(a)(2) [1986], which states:

(a) In the case of amendments to the declaration, [*20]  
bylaws or plats and plans of any common interest 
community created before the effective date of this 
chapter: * * *
(2) If the result accomplished by the amendment is 
permitted by this chapter, and was not permitted by law 
prior to this chapter, the amendment may be made under 
this chapter.

W.Va. Code, 36B-3-115(b) [1986], contemplates amendments 
to the covenants and restrictions of pre-existing residential 
subdivisions and expressly permits interest on delinquent 
assessments at a rate not exceeding 18% per year. In the 
current matter, the interest did not exceed 10%. The interest 
allowed under W.Va. Code, 36B-3-115(b) [1986], manifests 
the Legislature's intent to define the narrative regarding 
common interest ownership communities. We find no merit in 
the Conkey's assertion of usury.

V. Conclusion

This Court affirms the Circuit Court of Morgan County's 
December 22, 2016, order granting summary judgment in 
favor of the Association and the February 13, 2017, order 
awarding the Association attorney's fees.

Affirmed.

Concur by: WALKER

Concur

money at a rate not to exceed eight dollars upon one hundred dollars 
for a year[.]"

2018 W. Va. LEXIS 284, *17



 Page 7 of 7

WALKER, J., concurring

EDYTHE NASH GAISER, CLERK SUPREME COURT OF 
APPEALS OF WEST VIRGINIA While I concur in the 
outcome reached by the majority, I write separately to express 
my concern with the majority's analysis of [*21]  the circuit 
court's award of attorneys' fees to Sleepy Creek Forest 
Owners Association (Association).

Rather than rely on either West Virginia Code § 36B-3-116 
(2011) or the Association's Amendment to Declaration of 
Restrictions (Amended Declaration), I would affirm the 
attorneys' fee award to the Association based on West 
Virginia Code § 36B-4-117 (2011), which states:

If a declarant or any other person1 subject to this chapter 
fails to comply with any of its provisions or any 
provision of the declaration or bylaws, any person or 
class of persons adversely affected by the failure to 
comply has a claim for appropriate relief. Punitive 
damages may be awarded for a willful failure to comply 
with this chapter. The court, in an appropriate case, may 
award reasonable attorney's fees.

In this case, the Conkeys did not pay their assessments, failed 
to comply with the Amended Declaration, and adversely 
affected the Association and its members. Thus, § 36B-4-117 
empowered the circuit court to deviate from our general rule 
that each litigant must bear his or her own costs2 and award 
the Association its reasonable attorneys' fees, if appropriate. 
The circuit court reasoned that if the Conkeys are not made to 
pay the Association's reasonable attorneys' fees, other 
Association members would be incentivized to ignore 
their [*22]  assessments and pass the cost of the collection on 
to their neighbors. In light of those circumstances, I would 
find that the circuit court did not abuse its discretion under § 
36B-4-117 by awarding the Association its reasonable 
attorneys' fees.

I would not rely on § 36B-3-116 or the Association's 
Amended Declaration because the Association sued the 
Conkeys to recover the unpaid assessments, and not to 
enforce either the statutory lien on the Conkeys' property 
created by § 36B-3-116(a) or the consensual, common law 
lien on the Conkeys' property created by the Amended 

1 The Uniform Common Interest Ownership Act, West Virginia 
Code §§ 36B-1-101 - 36B-4-120, defines "[p]erson" as an 
"individual, corporation, business trust, estate, trust, partnership, 
association, joint venture, government, governmental subdivision or 
agency, or other legal or commercial entity." W. Va. Code § 36B-1-
103 (2011).

2 See Sally-Mike Prop. v. Yokum, 179 W. Va. 48, 50, 365 S.E.2d 246, 
248 (1986).

Declaration. Rather, the Association chose to sue the Conkeys 
to collect unpaid assessments, that is, to enforce the Conkeys' 
promise to pay their assessments.

This choice matters. Section 36B-3-116(f)3 grants costs and 
reasonable attorneys' fees to the prevailing party in an action 
brought pursuant to § 36B-3-116, that is, an action to enforce 
the statutory lien created by § 36B-3-116(a). Because the 
Association sued to recover the Conkeys' unpaid assessments, 
and not to enforce the lien upon their properties created by § 
36B-3-116(a), they were not entitled to attorneys' fees under § 
36B-3-116(f).

One reaches the same conclusion under the Amended 
Declaration, which states that "[a]ny assessment made 
pursuant to this paragraph [10D], including [*23]  late fee of 
Five ($5.00) Dollars, interest at the rate of ten (10%) percent 
per annum from the date of delinquency, and reasonable 
attorney's fees incurred in the collection thereof, shall 
constitute a lien on thie [sic] property . . . ." This language 
empowers the Association to recover its reasonable attorneys' 
fees incurred in a collection action by enforcing a consensual, 
common lien.4 It does not give the Association the contractual 
right to recover its fees in the course of the collection action, 
however.

For those reasons, I would affirm the circuit court's grant of 
reasonable attorneys' fees to the Association pursuant to West 
Virginia Code § 36B-4-117, rather than for the reasons set 
forth by the majority.

End of Document

3 Section 36B-3-116, subsection (f) states: "A judgment or decree in 
any action brought under this section must include costs and 
reasonable attorney's fees for the prevailing party."

4 See Fleet v. Webber Springs Owners Ass'n, Inc., 235 W. Va. 184, 
191, 772 S.E.2d 369, 376 (2015) (affirming circuit court's summary 
judgment finding that homeowners association had a valid common 
law lien against homeowners' respective properties for unpaid 
homeowners association assessments). Moreover, it is also an open 
question as to whether such a fee-shifting provision is permissible 
under the West Virginia Consumer Credit Protection Act 
(WVCCPA). See id. at 194, 772 S.E.2d at 379 (declining to decide 
whether WVCCPA barred collection of attorneys' fees by 
homeowners association incurred in action to enforce consensual, 
common law lien).

2018 W. Va. LEXIS 284, *20
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MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendant's Motion for Summary 
Judgment (ECF No. 23). Defendant argues that Plaintiff has 
failed to produce sufficient evidence to permit a reasonable 
juror to find in Plaintiff's favor. Def.'s Mot. for Summ. J., ECF 
No. 23, at 1. Consistent with that contention, Defendant 
believes it is entitled to judgment as a matter of law. Id. 
Plaintiff filed his response to Defendant's motion, in which he 
counters Defendant's contentions. Having reviewed the 
complete briefing on the matter, the Court agrees with 
Defendant with regard to two of Plaintiff's counts, but 
disagrees with regard to the remaining count. Accordingly, 
and for the reasons provided below, the Court GRANTS, IN 
PART, and DENIES, IN PART, Defendant's Motion for 
Summary Judgment (ECF No. 23).

I. Background

Mr. Christopher [*2]  O'Dell ("Mr. O'Dell" or "Plaintiff") got 
in trouble with credit card debt. Ex. 2 to Def.'s Mot. for Summ. 

J., ECF No. 24-2, at 6-71; Ex. 1 to Def.'s Mot. for Summ. J., 
ECF No. 24-1, at 1. Sometime late in the first decade of the 
2000's, Mr. O'Dell opened a credit card account with USAA 
Savings Banks2 (the "USAA Card"). Ex. 2 to Def.'s Mot. for 
Summ. J., at 5. Mr. O'Dell did not use the card for extravagant 
purchases. Id. at 16. Instead, he used the USAA Card for 
general purchases at the grocery store or drugstore, as well as 
to pay bills and cover day-to-day expenses. Id. at 5. Despite 
sensible use of the card, and while simultaneously holding 
two jobs, Mr. O'Dell fell behind with payments on the USAA 
Card. Id. 5-7.

In November 2012, faced with mounting debt held by 
numerous entities, and with an insufficient income to cover it 
all, Mr. O'Dell stopped making payments on the USAA Card. 
Id. at 5-7. By this point, he owed roughly $11,000 on the 
USAA Card. Id. at 5. Mr. O'Dell, who worked as a janitor 
when he was not working as a schoolteacher, freely 
admitted [*3]  that he owed the debt. Id. at 17. By his own 
admission, Mr. O'Dell just got "overextended." Id. at 5. He, 
however, did not expect USAA to merely forgive this accrued 
debt. Id. at 6.

1 Three of the exhibits filed by the parties overlap: (1) Deposition of 
Mr. O'Dell (Ex. 2 to Def.'s Mot. for Summ. J., ECF No. 23-2; Ex. 1 to 
Pl.'s Resp., ECF No. 25-1); (2) Defendant's Call Records (Ex. 3 to 
Def.'s Mot. for Summ. J., ECF No. 23-3; Ex. 3 to Pl.'s Resp., ECF 
No. 25-3); and (3) Mr. O'Dell's Call Log (Ex. 4 to Def.'s Mot. for 
Summ. J., ECF No. 23-4; Ex. 2 to Pl.'s Resp., ECF No. 25-2). When 
providing citations, and for ease of reference, the Court will only to 
cite to one of the respective locations at which the information may 
be found in the exhibits. This choice should not be construed as a 
comment upon either party's evidentiary production.

2 Although Mr. O'Dell opened the credit card account with USAA 
Savings Bank, that entity is not a party to this litigation. USAA 
Savings Bank assigned the collection activities to one of its affiliates, 
USAA Federal Savings Bank ("USAA FSB"). Def.'s Mem. in Supp. 
of Mot. for Summ. J., ECF No. 24, at 2 n.2. As such, references to 
"Defendant" only refer to USAA FSB. References to "USAA" refer 
to either USAA Savings Bank or USAA FSB, or both, depending 
upon the context. However, reference to "USAA" does not imply any 
liability on the part of USAA Savings Bank.
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In line with Mr. O'Dell's expectation, USAA did not just call 
it even and forgive the debt. Instead, Defendant came calling 
to collect on that debt. Defendant began a multi-faceted 
approach to retrieving the money USAA was owed. In 
addition to sending letters, Defendant initiated a regular 
course of calls to Mr. O'Dell's home, cell, and work numbers 
in December 2012. Ex. 1 to Def.'s Mot. for Summ. J., at 1; Ex. 
2 to Def.'s Mot. for Summ. J., at 7-10; see generally Ex. 3 to 
Def.'s Mot. for Summ. J., ECF No. 23-3; Ex. 4 to Def.'s Mot. 
for Summ. J., ECF No. 23-4.

Around the same time that Mr. O'Dell stopped making 
payments and Defendant started making calls, Mr. O'Dell 
sought the assistance of a lawyer. Ex. 2 to Def.'s Mot. for 
Summ. J., at 7. Mr. O'Dell felt overwhelmed by the calls, as 
well as the pressure to pay the debt, and he needed help. Id. at 
7-8, 10, 14. His attorney provided him with a strategy for 
documenting the calls that Mr. O'Dell received. Id. at 8. 
Additionally, Mr. O'Dell's lawyer provided him with a script 
that he was to read upon answering [*4]  one of Defendant's 
calls. Id. at 10. The script read as follows: "PLEASE DON'T 
CONTACT ME ANYMORE IT MAKES ME NERVOUS. 
SCOTT STAPLETON OF HUNTINGTON, WEST 
VIRGINIA IS MY LAWYER." Ex. 4 to Def.'s Mot. for 
Summ. J., at 1 (capitalization original). According to Mr. 
O'Dell, he read this script on January 23, 2013, then hung up. 
Id.; Ex. 2 to Def.'s Mot. for Summ. J., at 11-12. After reading 
this script, Mr. O'Dell stopped answering Defendant's calls. 
Ex. 2 to Def.'s Mot. for Summ. J., at 11-12.

Defendant's call records fail to reflect this attorney 
notification. See generally Ex. 3 to Def.'s Mot. for Summ. J. 
However, Defendant's records do reflect that Mr. O'Dell 
provided notification that he had legal representation. Only, 
Defendant's records show that Mr. O'Dell first mentioned 
retaining a lawyer before, not after, January 23, 2013. 
Compare Ex. 3 to Def.'s Mot. for Summ. J., at 57 (showing the 
acknowledgment that Mr. O'Dell had told Defendant's 
representative that he was represented by an attorney) with 
Ex. 2 to Def.'s Mot. for Summ. J., at 11-12 (explaining that 
Mr. O'Dell does not recall notifying Defendant of his 
representation before January 23, 2013).

According to Defendant's call records, [*5]  on December 31, 
2012, Defendant's call center received an incoming call.3Ex. 3 

3 As an aside, the Court finds Defendant's call records to be cryptic 
and confusing. Largely written in unexplained abbreviations and 
code, the call records do not help the Court to understand basic and 
essential information about Defendant's calling practices. For 
instance, Defendant's call records reflect that a vast majority of the 
call attempts appear to have been placed between 2:30 a.m. and 4:30 
a.m. See generally Ex. 3 to Def.'s Mot. for Summ. J. Even if the 

to Def.'s Mot. for Summ. J., at 57. During the course of this 
call, Mr. O'Dell appears to have notified Defendant that he 
was represented by an attorney. Id. But, according to 
Defendant's record of the conversation, Mr. O'Dell could not 
recall specific information regarding his attorney at the time. 
Id.; Ex. 2 to Def.'s Mot. for Summ. J., at 12. Further, the note 
in Defendant's call logs indicates that Defendant's 
representative told Mr. O'Dell that he would remain in their 
system until he provided more information regarding his 
attorney. But the representative instructed him to call back to 
provide the information when he had it available. Id.

Mr. O'Dell, however, did not recall this conversation. Ex. 2 to 
Def.'s Mot. for Summ. J., at 12. During Mr. O'Dell's 
deposition, Defendant's counsel asked him whether he had 
notified Defendant regarding his hiring of an attorney prior to 
January 23, 2013. Id. Mr. O'Dell responded that he had not. 
Defendant's counsel read to Mr. O'Dell the interpretation of 

Court were to assume that this timestamp reflects an adjustment for 
the time-zone difference between where the calls were placed, and 
where they were received by Mr. O'Dell, this timestamp does not 
make sense. The Court could only identify one call that appears to 
have been made post meridiem (p.m.). Id. at 60. Mr. O'Dell, 
however, reports that he regularly received calls from around 9:00 
a.m. to 8:30 p.m. See Ex. 4 to Def.'s Mot. for Summ. J. Defendant's 
call records do not appear to reflect a similar 12-hour time-range for 
calls. Moreover, even if the timestamp did indicate an adjustment for 
time-zone difference, given the nearly 12-hour period that Plaintiff 
received calls, the Court would expect more than one call with a 
"p.m." indication. This is just one of the peculiarities contained 
within Defendant's call records.

Generally, if a party is going to submit its own records to support its 
position regarding summary judgment, the Court expects the parties 
to explain the documents where their meaning is not readily 
decipherable on their face. Without some sort of legend, key, or 
cypher, Defendant's call records make little sense. Furthermore, the 

2018 U.S. Dist. LEXIS 57980, *3
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Defendant's notes [*6]  from that December 31, 2012 call.4Id. 
Even after this prompt, Mr. O'Dell did not recall this 
conversation taking place. Id. Additionally, Mr. O'Dell 
clarified that this alleged conversation on December 31, 2012 
could not have been the same one that he noted on January 
23, 2013.

Regardless of the date on which Mr. O'Dell first notified 
Defendant that he had retained an attorney, Defendant 
continued to call him dozens and dozens of times. Mr. 
O'Dell's call log shows 183 calls from Defendant within a 
four-month period. See id. at 8, 12; See generally Ex. 4 to 
Def.'s Mot. for Summ. J. Although Defendant's representatives 
did not abuse Mr. O'Dell verbally in the calls, the incessant 
calling made Mr. O'Dell very nervous. Id. at 10, 13-14.

In an effort to remedy what Mr. O'Dell believed was 

Court cannot rely upon any generally acceptable point of reference to 
discern the inputs and codes found on Defendant's call records. 
Faced with a largely incomprehensible set of documents, the Court 
must either guess at the meaning of aspects of the records, or ignore 
all but those portions of the records that have a minimum 
resemblance to common English.

Defendant has submitted its call records to support its position that 
the only reasonable interpretation of the undisputed evidence falls in 
its favor. But due to Defendant's shorthand or code, the Court cannot 
extract a large portion of the meaning that these records supposedly 
contain. The Court is certain that Defendant's representatives could 
look at these records and glean all manner of helpful nuggets of 
information. However, without the benefit of that expertise and 
entrenched corporate training, the Court cannot do the same. In order 
to fulfill its duty as an objective, fair, and reasonable adjudicating 
body, the Court must have, at the very least, a minimal appreciation 
for the information contained within submitted documents. Where 
unclear to the untrained eye, the parties and their counsel must fill in 
the gaps to comprehension, and provide the Court with instruction on 
how to read a party's cryptic documents.

4 During the deposition, Defendant's counsel qualified her reading of 
the notes: "And I know these are in abbreviations, but I will try to 
read through this with you as best as I can." Ex. 2 to Def.'s Mot. for 
Summ. J., at 12. Her difficulty interpreting the notes is 
understandable. The notes read as follows: "PHC ADV HE IS REP 
BY ATRNY FOR BK — MBR DID NOT HAVE ATRNY INFO 
AT TIME OF CALL — EXPL TO MBR WILL KEEP IN CALL 
SYSTEM UNTIL ATNRY INFO UPDATED AND IF MBR CAN 
PLEASE CALL BACK WHEN HE HAS THE INFO ALSO." Ex. 3 
to Def.'s Mot. for Summ. J., at 57 (capitalization original). As the 
court noted above, supra note 3, Defendant's call records are largely 
incomprehensible due to the ubiquity of code, abbreviations, and 
jargon. Sadly, the notes read by Defendant's counsel regarding the 
alleged conversation taking place on December 31, 2012 are among 
the most readily intelligible information contained within 
Defendant's call records.

"harassment," he filed the complaint in this action. Id. at 4. 
Originally, Mr. O'Dell's attorney filed the complaint in the 
Circuit Court of Mason County, West Virginia. Notice of 
Removal, ECF No. 1. However, Defendant timely removed 
the action to this Court. Id.

In his complaint, Mr. O'Dell asserts three counts: (1) 
Violations of the West Virginia Consumer Credit and 
Protection Act ("WVCCPA") [*7] ; (2) Intentional Infliction 
of Emotional Distress ("IIED"); and (3) Common Law 
Invasion of Privacy. Compl., ECF No. 1-1, ¶ 11-22. He also 
requests relief in the form of appropriate statutory, 
compensatory, and punitive damages. Id. at 7-8. Defendant 
contends that summary judgment is appropriate in its favor 
for each of Mr. O'Dell's claims.

As explained below, the Court believes summary judgment is 
appropriate in Defendant's favor with regard to Counts II and 
III, alleging claims of IIED and Common Law Invasion of 
Privacy, respectively. However, because there remain genuine 
issues of material fact, the Court must permit certain aspects 
of Mr. O'Dell's Count I, stating claims under the sections 
46A-2-128(e) & 46A-2-125(d) of the WVCCPA, to continue.

II. Legal Standard

To obtain summary judgment, the moving party must show 
that no genuine issue as to any material fact remains and that 
the moving party is entitled to judgment as a matter of law. 
Fed. R. Civ. P. 56(a). "Material facts" are those that might 
affect the outcome of a case, and a "genuine issue" exists 
when a reasonable jury could find for the nonmoving party 
upon the evidence presented. The News & Observer Publ'g 
Co. v. Raleigh-Durham Airport Auth., 597 F.3d 570, 576 (4th 
Cir. 2010) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986)). In 
considering a motion for summary judgment, the Court will 
not "weigh the evidence [*8]  and determine the truth of the 
matter[.]" Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249, 
106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). So too, it is not the 
province of the Court to make determinations of credibility. 
Gray v. Spillman, 925 F.2d 90, 95 (4th Cir. 1991). Instead, the 
Court will draw any permissible inference from the 
underlying facts in the light most favorable to the nonmoving 
party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 
U.S. 574, 587-88, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986). 
Any inference, however, "must fall within the range of 
reasonable probability and not be so tenuous as to amount to 
speculation or conjecture." JKC Holding Co. v. Wash. Sports 
Ventures, Inc., 264 F.3d 459, 465 (4th Cir. 2001) (citation 
omitted).
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 Page 4 of 11

Although the Court will view all underlying facts and 
inferences in the light most favorable to the nonmoving party, 
in order to survive summary judgment, the nonmoving party 
must offer some "concrete evidence from which a reasonable 
juror could return a verdict in his [or her] favor[.]" Anderson, 
477 U.S. at 256. Summary judgment is appropriate when the 
nonmoving party has the burden of proof on an essential 
element of his or her case and, after adequate time for 
discovery, does not make a showing sufficient to establish 
that element. See Celotex Corp. v. Catrett, 477 U.S. 317, 322-
23, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986). The nonmoving 
party must satisfy this burden of proof by offering more than 
a mere "scintilla of evidence" in support of his or her position. 
Anderson, 477 U.S. at 252. "Mere speculation by the non-
movant cannot create a genuine issue of material fact" to 
avoid summary judgment. [*9]  JKC Holding Co., 264 F.3d at 
465.

III. Discussion

Because Defendant argues for summary judgment on each of 
Mr. O'Dell's claims, the Court will review each claims, and 
the parties' respective arguments, in turn.

a. Count I: WVCCPA Claims

Count I of Mr. O'Dell's Complaint alleges violations under 
multiple sections of the WVCCPA. The WVCCPA is a 
comprehensive consumer protection code that provides 
private causes of action for aggrieved debtors against debt 
collectors. See Bourne v. Mapother & Mapother, P.S.C., 998 
F.Supp.2d 495, 500-01 (S.D.W. Va. 2014) (citation omitted). 
As a general matter, the Supreme Court of Appeals of West 
Virginia ("West Virginia Supreme Court") has instructed that 
courts applying the WVCCPA should construe the statute 
broadly and liberally. See id. (citing State ex rel. McGraw v. 
Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 461 
S.E.2d 516, 523 (W. Va. 1995)). To that end, when 
considering the WVCCPA, courts should give effect to the 
purposes intended by the legislature. Id. at 501.

Mr. O'Dell puts forward three claims that rely upon sections 
of the WVCCPA: (1) one under W. Va. Code § 46A-2-128(e); 
(2) one under W. Va. Code § 46A-2-125; and (3) one under 
W. Va. Code § 46A-2-125(d). See Compl. at ¶ 12. In its 
motion, Defendant contests that summary judgment on each 
of these claims is appropriate.

With respect to Mr. O'Dell's claims under section 46A-2-125 
and section 46A-2-125, Defendant argues that Plaintiff cannot 
maintain a claim under the umbrella provision of 46A-2-125 

that is separate from [*10]  his 46A-2-125(d) claim. The 
Court need not reach a decision with regard to that question. 
In his response, Plaintiff failed to respond to Defendant's 
contention that the claim under the umbrella section, 46A-2-
125, should be dismissed. As such, Plaintiff has produced no 
evidence to support a potential claim under the umbrella 
provision. Therefore, the Court agrees with Defendant. 
However, because the Court will permit Mr. O'Dell's claim to 
continue under the subsection, 46A-2-125(d), the Court will 
merely construe Mr. O'Dell's citation to the umbrella section 
46A-2-125 as superfluous. The Court will combine the second 
and third claims under WVCCPA, and appropriately analyze 
the claim under the relevant framework applicable to 
subsection 46A-2-125(d).

i. Claim under W. Va. Code § 46A-2-128(e)

Returning to Mr. O'Dell's first claim under the WVCCPA, 
Mr. O'Dell claims that Defendant violated section 46A-2-
128(e). That section prohibits "[a]ny communication with a 
consumer whenever it appears that the consumer is 
represented by an attorney and the attorney's name and 
address are known, or could be easily ascertained." W. Va. 
Code § 46A-2-128(e) (2013)5. A debt collector does not 
violate the provision if the communication occurs after "the 
attorney fails to answer correspondence, return phone 
calls [*11]  or discuss the obligation in question." Id.

Defendant contends that Mr. O'Dell's 46A-1-128(e) claim 
must fail because he has not presented sufficient evidence that 
"his attorney's name was known to [Defendant] or could [have 
been] easily ascertained." Def. Mem. in Supp. of Mot. for 
Summ. J., at 6. Defendant conceded that Plaintiff testified at 
his deposition that he read the script with the name of his 
attorney, Scott Stapleton, to Defendant's representative. Id. 
However, Defendant argues "there is no evidence that 
[Defendant] had knowledge of Mr. Stapleton's name or that it 
could easily ascertain [it]." Id. To support its view, Defendant 
advances a two-buttress argument, one legal and one factual.

On the legal front, Defendant claims that Mr. O'Dell's 

5 Note that this version of the code ceased to be effective on June 11, 
2015. Since then, the section has been amended twice. The first 
change became effective on June 12, 2015, and ceased its 
effectiveness on July 3, 2017. This version specifically required 
written notice to a debt collector of attorney representation. W. Va. 
Code § 46A-2-128(e) (2015). On July 4, 2017, the effective section 
changed again. In its current form, section 46A-2-128(e) not only 
requires written notice, but the written notice must now be delivered 
to the debt collector via certified mail. W. Va. Code § 46A-2-128(e) 
(2018).
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evidence that he merely read the script is inadequate to 
support his claim. Defendant implores that the "statutory 
requirement is not that the name be provided to the debt 
collector — it is that the name be known to the debt collector 
(or that it could be easily ascertained)." Id. (italics and 
parenthetical original). And, according to Defendant, Plaintiff 
has only demonstrated that he said Mr. Stapleton's name, and 
the city where he could [*12]  be found. However, says 
Defendant, Plaintiff has not demonstrated that Defendant's 
representative "actually heard and knew Mr. Stapleton's 
name." Id. Based upon this argument, Defendant asserts that 
only speculation supports Plaintiff's required showing that 
Defendant "heard and knew" Mr. Stapleton's name. Id. at 6-7. 
In the vacuum of evidence, Defendant argues that the claim 
must fail.

With regard to its factual contentions, Defendant bolster's its 
legal argument by suggesting possible, alternative factual 
scenarios. These scenarios, however, are unsupported by even 
the most tangentially relevant evidence. Defendant suggests 
that Mr. O'Dell "may have mumbled, talked too fast, or the 
connection could have cut out, among other potential issues." 
Id. at 6. Additionally, in a footnote, Defendant's counsel 
provides a hypothesis for how Mr. O'Dell's words might not 
have been properly understood by the call representative. 
Defendant's counsel proffers this possibility: "the 
representative believed he or she heard 'Scott Staples' rather 
than 'Scott Stapleton.'" Id. at 6 n.3. This hypothesis, of course, 
finds no genesis in anything found in the factual record. To be 
clear, no deposition testimony, document, or record 
suggests [*13]  any of these issues. Indeed, this appears to be 
a fictitious version of a possible occurrence, created by 
Defendant's counsel.6 The Court cannot accept baseless 
suppositions to support a grant of summary judgment.

On summary judgment, the Court must draw any permissible 
inference in favor of the nonmoving party, Mr. O'Dell. In this 
case, the Court finds it reasonable to infer from Plaintiff's 
concrete evidentiary showing, that Defendant's representative 
heard Mr. O'Dell when he read his script over the phone. To 
the extent that this is not the case, the parties genuinely 
dispute an issue of material fact: Did Mr. O'Dell's words 

6 The hypothetical footnote continues. As with any diligent 
application of the scientific method, a hypothesis must be tested to 
determine its validity. Indeed, Defendant's counsel tested the 
hypothesis that the representative heard "Scott Staples" instead of 
"Scott Stapleton." Def.'s Mem. in Supp. of Mot. for Summ. J., at 6 
n.3. Her results: a Google search returned a different law firm than 
Mr. Stapleton's, when "Scott Staples" was searched. Id. Not resting 
with just one test variance, counsel also tested a search of "Scott 
Staples Huntington, WV attorney." But again, the search was 
fruitless. Id.

audibly and intelligibly make their way to the Defendant's 
representative on the other end of the telephone line? Whether 
or not Defendant's representative heard Mr. O'Dell's recitation 
of his lawyer's name and city would likely affect the ultimate 
determination of his claim under 46A-2-128(e). Where the 
parties dispute an issue of material fact, summary judgment is 
inappropriate. See Anderson, 477 U.S. at 248 (providing that 
summary judgment "will not lie" if there is a genuine dispute 
over a material fact).

Additionally, Defendant contends [*14]  that even assuming 
that the call representative clearly heard Mr. O'Dell, the 
information read from the script is insufficient to support a 
46A-2-128(e) claim. Defendant cites to the portion of that 
provision that requires the attorney's name and address be 
known, or easily ascertained. Def.'s Mem. in Supp. of Mot. for 
Summ. J., at 7. Because Mr. O'Dell failed to provide an 
address, Defendant argues his notification was deficient under 
the parameters of the section. The Court disagrees.

Consistent with the reasonable inference that Mr. O'Dell's 
words were heard and understood, the Court finds that Mr. 
Stapleton's address could have been "easily ascertained." 
Plaintiff submitted with his response an exhibit depicting an 
internet search. The entry of "scott stapleton of huntington, 
West Virginia [sic throughout]" returned a panoply of links 
and information about Mr. Stapleton's firm, including his 
address. Ex. 5 to Pl.'s Resp., ECF No. 25-5. Based upon this 
showing, and common sense, the Court finds the information 
contained within Mr. O'Dell's script would permit a debt 
collector to easily ascertain Mr. Stapleton's address. 
Therefore, Mr. O'Dell's claim under section 46A-2-128(e) will 
continue.

ii. Claim [*15]  under W. Va. Code § 46A-2-125(d)

Defendant similarly challenges Plaintiff's claim under section 
46A-2-125. That section prohibits debt collectors from 
"unreasonably oppress[ing] or abus[ing] any person in 
connection with the collection of or attempt to collect any 
claim alleged to be due and owing by that person or another." 
W. Va. Code § 46A-2-125. At the time of the conduct at issue 
here, subsection (d) of the provision, under which Plaintiff 
brings his claim, established a standard for determining 
whether conduct was "unreasonably oppressive and abusive." 
The debt collector violated section 46A-2-125(d) if it 
"caus[ed] a telephone to ring or engag[ed] any person in 
telephone conversation repeatedly or continuously, or at 
unusual times or at times known to be inconvenient, with 
intent to annoy, abuse, oppress or threaten any person at the 
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called number." W. Va. Code § 46A-2-125(d) (2013).7 
Defendant, however, contends that this version of the section 
does not apply.

Instead, Defendant argues that the amended version of section 
46A-2-125(d) applies to this case. Effective as of June 12, 
2015, the current version of the subsection provides a two 
prong standard to determine whether a debt collector has 
violated the provision. See W. Va. Code § 46A-2-125(d) 
(2018). A debt collector violates the section if it calls

[(1)] any person more than thirty time per [*16]  week or 
engag[es] any person in telephone conversation more 
than ten times per week, or at unusual times or at times 
known to be inconvenient, [(2)] with intent to annoy, 
abuse, oppress or threaten any person at the called 
number.

Id. Thus, a plaintiff must satisfy the first prong by establishing 
the threshold of the quality or nature of violative conduct (the 
"threshold element"), then a plaintiff may demonstrate the 
intent behind the conduct (the "intent element"). Huffman v. 
Branch Banking & Trust Co., No. 3:16-8637, 2017 U.S. Dist. 
LEXIS 75070, 2017 WL 2177351, at *4 (S.D.W. Va. May 17, 
2017) (Chambers, J.) (describing the amendment to the 
statute, and providing that the initial threshold element must 
be met before a jury can consider the intent element). Plaintiff 
must demonstrate the required call threshold before he would 
be permitted to continue with his claim. 2017 U.S. Dist. 
LEXIS 75070, [WL] at *4-5. This threshold prong 
substantially differs from the prior version of subsection (d), 
which was effective at the time Defendant allegedly called 
Mr. O'Dell in violation of the WVCCPA.

Despite the fact that the amended version of 46A-2-125(d) did 
not take effect until over two years after Defendant placed the 
calls at the heart of this suit, Defendant argues it applies. 
Defendant balances its entire argument [*17]  upon the 
wobbly support afforded by a footnote in a recent opinion by 
the West Virginia Supreme Court. Def.'s Mem. in Supp. of 
Mot. for Summ. J., at 8-10. In Valentine & Kebartas, Inc. v. 
Lenahan, the West Virginia Supreme Court reviewed, as a 
matter of first impression, whether a volume of calls by a debt 
collector could, absent any other evidence, establish the intent 
prong under section 46A-2-125(d). 801 S.E.2d 431, 432 (W. 
Va. 2017). Ultimately, the Court said that a plaintiff must 
produce some other evidence, in addition to call volume, in 
order to satisfy the intent prong. Id. at 436-37.

In construing the dictates of the intent requirement under the 
statute, the West Virginia Supreme Court clarified that it was 

7 This version of the code remained effective until June 11, 2015.

analyzing the old version of the subsection. Id. 434 n.8. It did 
so by dropping a footnote. The footnote acknowledged both 
that the statute had been amended in 2015, and that the 
amended version was effective at the time of the Court's 
decision. Id. After providing the new language, the West 
Virginia Supreme Court stated as follows:

We decline to consider this amendment because it was 
not in effect as of the date of the bench trial in this 
matter. All subsequent references to West Virginia Code 
46A-2-125 shall be to the version in effect at the time of 
the bench trial in this [*18]  case, which was 
promulgated in 1974.

Id. The Court then proceeded with its analysis regarding the 
lower court's determination that call volume alone could 
substantiate the intent requirement under the old version of 
46A-2-125(d).

Defendant contends that this footnote makes it "clear" that a 
court must apply the version of 46-2-125(d) "in effect at the 
time of trial." Def.'s Mem. in Supp. of Mot. for Summ. J., at 9 
(citing Valentine, 801 S.E.2d at 434 n.8). As such, Defendant 
urges this Court to apply the amended version of the statute to 
Plaintiff's claim, which arose prior to the amended statute's 
enactment. Although Defendant's argument drips of legal 
creativity, its augment lacks the necessary legal footing. The 
Court will not effect retroactive application of a statute by 
relying upon the footnote in Valentine.

As Plaintiff correctly notes in his opposition to Defendant's 
inventive argument, "retroactivity is not favored in the law." 
See Pl.'s Resp., at 6-7 (internal quotation marks omitted) 
(quoting Landgraf v. USI Film Prods., 511 U.S. 244, 264, 114 
S. Ct. 1483, 128 L. Ed. 2d 229 (1994)). Although this 
"antiretroactivity principle" emanates from various 
Constitutional provisions, it harkens back to legal thinking 
that predates the Republic. See id. at 266 (explaining how the 
idea has roots in both prior legal [*19]  doctrines and the Ex 
Post Facto, Takings, and Due Process Clauses of the 
Constitution). That citizens should generally receive "fair 
warning" regarding the law underlies the continued emphasis 
upon the principle.

Echoing this idea, West Virginia solidified the 
"antiretoractivity principle" in its Code. "A statute is 
presumed to be prospective in its operation unless expressly 
made retrospective." W. Va. Code § 2-2-10(bb). In order for a 
statute to apply retroactively, it must appear "by clear, 
strong[,] and imperative words or by necessary implication, 
that the Legislature intended to give the statute retroactive 
force and effect." Martinez v. Asplundh Tree Expert, 803 
S.E.2d 582, 586 (W. Va. 2017) (internal quotation marks and 
citaiton omitted) (quoting Syl. pt. 2, In re Petition for 
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Attorney Fees and Costs: Cassella v. Mylan Pharm., Inc., 234 
W. Va. 485, 766 S.E.2d 432 (2014)). And although 
procedural statutory amendments may be allowed retroactive 
application, if a statute "diminishes substantive rights or 
augments substantive liabilities[, it] should not be applied 
retroactively to events completed before the effective date of 
the statute . . . unless the statute provides explicitly for 
retroactive application." Id. at 586-87 (internal quotation 
marks omitted) (quoting Syl. pt. 2, Pub. Citizen, Inc. v. First 
Nat. Bank in Fairmont, 198 W. Va. 329, 480 S.E.2d 538 (W. 
Va. 1996)).

This District has already analyzed whether the 2015 
amendments to the WVCCPA apply to events which occurred 
prior to their effective date. In Biser v. [*20]  Mfrs. & Traders 
Tr. Co., Judge Burger noted that the West Virginia 
Legislature did not expressly direct retroactive application of 
the 2015 WVCCPA amendments. 211 F.Supp.3d 845, 853 
(S.D.W. Va. 2016). Moreover, Judge Burger found that 
retroactive enforcement of the statute's changes would 
"substantively alter the legal implications of events completed 
prior to the amendment's effective date." Id. Based upon this 
finding, Judge Burger considered the Legislature's attempt to 
classify the amendments as a "clarification" to be unavailing. 
See id. 853-54. Although the pre-2015 version of the 
WVCCPA broadly stated what constituted violative conduct, 
the statement was clear. Id. at 853. In light of the 
"antiretroactivity principle," the standards for determining 
retroactive application, and the language of the 2015 
WVCCPA amendments, as well as the original version of the 
statute, Judge Burger concluded that the amendments would 
only apply prospectively. Id. at 854.

The Court does not believe that footnote eight of Valentine 
alters the correctness of Judge Burger's analysis, or 
conclusion. As emphasized in the discussion about the 
standards for retroactive application, clarity of retroactivity is 
paramount. Despite the Defendant's contentions, the 
Valentine [*21]  footnote does not clearly state a change in 
the WVCCPA's retroactive application. Defendant did not cite 
to any case, nor could the Court identify a case, where a court 
applied the 2015 WVCCPA amendments to events that 
occurred prior to their effectiveness. See Def.'s Mem. in Supp. 
of Mot. for Summ. J., at 8-10; Def.'s Reply, ECF No. 26, at 7-
9. Indeed, in Valentine, the West Virginia Supreme Court did 
not apply the 2015 WVCCPA amendments retroactively. 
Although the footnote in Valentine may be loosely phrased, 
the Court believes the footnote's main premise parallels Judge 
Burger's conclusion in Biser, as well as the Court's conclusion 
in this case. In essence, the Valentine footnote explained that 
the West Virginia Supreme Court would not consider the 
2015 WVCCPA amendments because they would not be 
applied to a scenario that predated their effectiveness. See 

Valentine, 801 S.E.2d at 434 n.8. Consistent with that, the 
Court will not apply the 2015 WVCCPA amendments to the 
facts of this case, which occurred prior to June 12, 2015.

Analyzing Mr. O'Dell's claim under the version of 46A-2-
125(d) effective at the time of the calls in question, the Court 
finds he has met his burden to survive summary judgment. In 
order to violate the old version of 46A-2-125(d), a debt 
collector must "caus[e] the telephone to ring or engag[e] any 
person in telephone conversation repeatedly or continuously . 
. . with the intent to annoy, abuse, oppress or threaten any 
person at the called number." W. Va. 46A-2-125(d) (2013). 
Mr. O'Dell's call log satisfies the required showing to 
establish "repeated or continuous" calling at the summary 
judgment stage. Mr. O'Dell has submitted evidence of roughly 
180 calls over a four-month period. See generally Ex. [*22]  2 
to Pl.'s Resp., ECF No. 25-2. But Defendant's call records 
appear to reflect fewer calls. See generally Ex. 3 to Def.'s 
Mot. for Summ. J.. To the extent that the parties' respective 
call information differs, the parties have demonstrated that 
they dispute a material issue of fact regarding whether the 
calls were "repeated or continuous." With this dispute over 
material fact, summary judgment is improper. This, however, 
is the first of a two-part required showing for the 46A-2-
125(d) claim to continue.

Mr. O'Dell has likewise produced sufficient evidence to meet 
his burden regarding the intent prong of the 46A-2-125(d) 
claim. In Valentine, the West Virginia Supreme Court 
concluded that a volume of 211 calls over eight months was 
insufficient to establish the intent prong of 46A-2-125(d) as a 
matter of law. Valentine, 801 S.E.2d at 436 ("We similarly 
find that the volume of unanswered calls in this case does not 
establish intent in violation of [the section]."). Without other 
evidence, said the Court, the plaintiff's evidence of 211 calls 
was not enough. Fortunately for Mr. O'Dell, he has presented 
additional evidence supporting the intent prong, and has met 
the standard announced in Valentine.

In addition to establishing [*23]  the 183 calls over a four-
month period, Mr. O'Dell has produced sufficient evidence to 
illustrate a disputed issue of material fact regarding the intent 
of the calls. Beyond the volume, Mr. O'Dell has produced 
evidence about the quality and characteristics of the calls 
from which a reasonable juror could find that Defendant 
intended to, at the very least, annoy him. As reported by Mr. 
O'Dell, Defendant did not just call his home and cell phones. 
Ex. 1 to Pl.'s Resp., at 10. Instead, it apparently called his 
place of work, leaving messages with Mr. O'Dell's co-
workers. Id. Additionally, Mr. O'Dell, in reading his script to 
Defendant's representative, communicated three meaningful 
messages.
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First, Mr. O'Dell requested that Defendant stop calling. Ex. 2 
to Pl.'s Resp., at 1. Unlike in the Valentine case, Mr. O'Dell 
had answered Defendant's calls on multiple occasions. Ex. 1 
to Pl.'s Resp., ECF No. 25-1, at 10-11. The Valentine court 
seized upon the plaintiff's refusal to answer the calls in that 
case. See Valentine, 801 S.E.2d at 437-38. The Court said that 
answering would have been a basic step that the plaintiff 
could have taken to abate the calls. Id. Here, Mr. O'Dell had a 
history of answering Defendant's calls. [*24]  And when the 
calls became oppressive, Mr. O'Dell requested that Defendant 
stop calling. Ex. 1 to Pl.'s Resp., at 10. Therefore, Defendant 
had notice of Mr. O'Dell's desire to have the calls cease. But 
Defendant disregarded Mr. O'Dell's request, and did so over 
180 times, in a four-month span. Mr. O'Dell's notification, and 
Defendant's subsequent contrary actions, militates in favor of 
establishing an intent to annoy, at the very least.

Second, Mr. O'Dell conveyed to Defendant the deleterious 
effect its continued calls had upon him. Mr. O'Dell told 
Defendant that the calls made him "nervous." Ex. 2 to Pl.'s 
Resp., at 1. In Valentine, the plaintiff had not provided the 
defendant with any knowledge of the effect the calls had upon 
him. See Valentine, 801 S.E.2d at 437-38. Yet in this case, 
Mr. O'Dell notified Defendant that its continued calls were 
injurious. In spite of this knowledge, Defendant continued to 
call, over and over again. A reasonable juror could certainly 
find that repetitive and continuous calls to an individual, after 
he or she has notified a debt collector that its calls were 
negatively affecting him or her, would indicate an intent to 
annoy, abuse, or oppress.

Third, Mr. O'Dell represented to Defendant [*25]  that he had 
retained an attorney, and provided the name and location of 
his attorney. Ex. 2 to Pl.'s Resp., at 1. Defendant, however, 
made all of the relevant calls after Mr. O'Dell notified 
Defendant that he had counsel. See generally id. This, yet 
again, differentiates the facts of this case from those in 
Valentine. In Valentine, only one or two calls, of the roughly 
200 attempted, were made after the plaintiff had notified the 
defendant that he had hired a lawyer. Valentine, 801 S.E.2d at 
433 n.4. However, the 46A-2-128(e) claims had not been 
addressed by the trial court, and were thus not considered by 
the West Virginia Supreme Court. Id. But in this case, of the 
183 calls made, all of them were made after Mr. O'Dell had 
supposedly notified Defendant that he had retained Mr. 
Stapleton. Although conduct violative of 46A-2-128(e) does 
not per se violate 46A-2-125(d), it certainly supports the 
reasonable conclusion that, when combined with the other 
considerations, Defendant acted with the culpable intent under 
46A-2-125(d). See Biser, 211 F.Supp.3d at 856 ("The Court 
declines to adopt the [plaintiffs'] position that calls placed 
after notice of an attorney constitute a per se violation of §125 
as well as §128(e).").

The record demonstrates that Mr. [*26]  O'Dell has presented 
more than just the mere volume of calls to establish 
Defendant's intent. Mr. O'Dell has produced evidence 
regarding the volume, the nature, the quality, and the 
characteristics of Defendant's repeated and continuous calls. 
As such, Mr. O'Dell has complied with the dictates of the 
West Virginia Supreme Court's decision in Valentine. As 
illustrated above, Defendant's insistent and multi-faceted 
focus upon Valentine to support its arguments misses the 
mark.

As other courts in this District have instructed, when 
considering whether a debt collector has engaged in 
unreasonably oppressive or abusive conduct, a jury may 
consider the totality of circumstances. See Biser, 211 
F.Supp.3d at 856. The Court will let the jury consider the 
totality in this case. Mr. O'Dell's claim under 46A-2-125(d) 
survives summary judgment.

b. Count II: IIED Claim

Count II of Mr. O'Dell's Complaint alleges that Defendant's 
conduct constituted a intentional infliction of emotional 
distress ("IIED"). Under West Virginia law, a plaintiff must 
establish four elements to maintain an IIED claim. The 
plaintiff must show:

(1) conduct by the defendant which is atrocious, utterly 
intolerable in a civilized community, and so 
extreme [*27]  and outrageous as to exceed all possible 
bounds of decency; (2) the defendant acted with intent to 
inflict emotional distress or acted recklessly when it was 
certain or substantially certain such distress would result 
from his conduct; (3) the actions of the defendant caused 
the plaintiff to suffer emotional distress; and (4) the 
emotional distress suffered by the plaintiff was so severe 
that no reasonable person could be expected to endure it.

Travis v. Alcon Labs. Inc., 202 W. Va. 369, 504 S.E.2d 419, 
425 (W. Va. 1998) (quoting Hines v. Hills Dep't Stores, 193 
W. Va. 91, 454 S.E.2d 385, 392 (W. Va. 1994)).

Plaintiff may only continue with his IIED claim if he shows 
that Defendant's conduct is "so outrageous in character, and 
so extreme in degree, as to go beyond all possible bounds of 
decency." Id. at 426 (quoting Tanner v. Rite Aid of W. Va., 
Inc., 194 W. Va. 643, 461 S.E.2d 149, 156-57 (W. Va. 1995)). 
This first element presents a high bar for a plaintiff to clear. 
Bourne, 998 F.Supp.2d at 507. A litigant cannot succeed upon 
an IIED claim by merely asserting conduct that was 
"annoying, harmful of one's rights or expectations, uncivil, 
[or] mean-spirited." Courtney v. Courtney, 186 W. Va. 597, 
413 S.E.2d 418, 423 (W. Va. 1991). For the claim to survive, 
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there must be a genuine issue as to whether the conduct can 
"be regarded as atrocious, and utterly intolerable in a civilized 
community." Travis, 504 S.E.2d at 425. Whether Defendant's 
conduct satisfies the "outrageous" requirement is a question of 
law. In this case, Plaintiff has failed to demonstrate [*28]  that 
Defendant's conduct met the high bar necessary to maintain 
the IIED claim.

In supporting his IIED claim, Plaintiff relies upon the same 
facts that he cited to support his WVCCPA claims. Certainly, 
conduct violative of the WVCCPA could also support an 
IIED claim. Baldwin v. Wells Fargo Fin. Nat'l Bank, No. 
3:16-4841, 2017 U.S. Dist. LEXIS 1264, 2017 WL 63026, at 
*2-3 (S.D.W. Va. Jan. 5, 2017) (Chambers, J.) (providing that 
separate WVCCPA and IIED claims may be based upon the 
same facts). However, in this case, the Court cannot find that 
Defendant's repeated and continuous calls constituted 
sufficiently "outrageous" conduct to permit Mr. O'Dell's IIED 
claim to continue. See Casto v. Branch Banking and Tr. Co., 
No. 3:16-5848, 2018 U.S. Dist. LEXIS 148, 2017 WL 
265586, at *12 n.11 (S.D.W. Va. Jan. 2, 2018) (Chambers, J.) 
(clarifying that although the Court found the evidence 
insufficient to support an IIED claim, the finding should not 
be construed to mean that conduct that violates the WVCCPA 
cannot also support an IIED claim).

West Virginia courts do not whimsically apply the legal 
standards for IIED. The West Virginia Supreme Court 
emphasizes that when inspecting the sufficiency of an IIED 
claim, the trial court must serve a "gate-keeping" role. 
Philyaw v. E. Associated Coal Corp., 219 W. Va. 252, 633 
S.E.2d 8, 14 (W. Va. 2016). Tortious intent of an actor alone 
fails to carry an IIED claim. Id. Instead, the conduct [*29]  
must be "so extreme and outrageous 'as to go beyond all 
possible bounds of decency, and to be regarded as atrocious, 
and utterly intolerable in a civilized community.'" Id. (quoting 
Tanner v. Rite Aid of W. Va., 194 W. Va. 643, 461 S.E.2d 
149, 156-57 (W. Va. 1995)).

Although Defendant's actions in this case may have reached 
the level of being annoying or uncivil, to describe the conduct 
as "utterly intolerable in a civilized community" exceeds the 
bounds of reason. Mr. O'Dell does not allege any aggressive 
or intolerable actions that surpassed "all possible bound of 
decency." Defendant called Mr. O'Dell many, many times. 
Those calls took place after Mr. O'Dell had asked Defendant 
to stop. Indeed, Defendant may have even made those calls 
unlawfully. However, without any other evidence, the Court 
does not believe Mr. O'Dell has demonstrated activity that can 
support an IIED claim.

For example, Mr. O'Dell has not produced any evidence that 
Defendant used offensive or threatening language. With 

regard to the vast majority of calls, Mr. O'Dell did not answer. 
As such, he cannot show that Defendant used language that 
would compel this Court to find that Defendant's conduct was 
sufficiently outrageous to maintain his IIED claim. So too, 
Mr. O'Dell never reported that Defendant's [*30]  
representatives used offensive language in the calls that he did 
answer, prior to giving Defendant notification about his 
attorney. Where the record is devoid of evidence supporting 
"atrocious" behavior, the Court finds that Defendant's conduct 
cannot reasonably be considered outrageous. Accordingly, 
Mr. O'Dell's IIED claim fails.

c. Count III: Common Law Invasion of Privacy Claim

In his final count, Mr. O'Dell claims that Defendant violated 
his common law right to privacy. Compl., at ¶ 18-22. 
Although unclear from his complaint, in his Response to 
Defendant's Motion for Summary Judgment, Plaintiff argues 
that Defendant violated this right in two ways. Pl.'s Resp., at 
12-14.8 The record, however, fails to support either of 
Plaintiff's invasion of privacy theories.

West Virginia courts recognize that an individual has a 
protectable right to privacy. Crump v. Beckley Newspapers, 
Inc., 173 W. Va. 699, 320 S.E.2d 70, 84 (W. Va. 1983). The 
law provides four theories under which a plaintiff can 
prosecute an invasion of privacy claim:

(1) an unreasonable intrusion upon the seclusion of 
another; (2) an appropriation of another's name or 
likeness; (3) unreasonable publicity given to another's 
private life; and (4) publicity that unreasonably places 
another in a [*31]  false light before the public.

Id. at 85 (citing Restatement (Second) of Torts §§ 652A-652E 
(1977)). Mr. O'Dell claims that Defendant violated his 
common law right to privacy through both unreasonable 
intrusion, and unreasonable publicity. Therefore, the Court 
will review the sufficiency of Plaintiff's production with 
regard to both of those contentions.

Attending to the first, Mr. O'Dell contends that Defendant 
unreasonably intruded upon his seclusion by repeatedly and 
continuously calling him. Pl.'s Resp., at 12-13. In order to 

8 In its Reply, Defendant argues that Plaintiff first mentioned the 
common law invasion of privacy by publicity in his Response. Def.'s 
Reply, at 14-15. Defendant claims Plaintiff inappropriately raised 
this rationale for his invasion of common law right to privacy claim. 
Id. However, since the Court finds that both of Plaintiff's invasion of 
privacy theories fail, the Court need not address Defendant's 
objection.
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maintain this claim, Mr. O'Dell must demonstrate that 
Defendant "intentionally intrude[d], physically or otherwise, 
upon the solitude or seclusion of another or his private affairs 
or concerns, . . . [and that] the intrusion would be highly 
offensive to a reasonable person." Harbolt v. Steel of West 
Virginia, Inc., 640 F.Supp.2d 803, 817 (S.D.W. Va. 2009) 
(Chambers, J.) (internal quotation marks omitted) (quoting 
Restatement (Second) of Torts § 652B)). Courts in this 
District have consistently instructed that repeated, persistent 
calling can substantiate an invasion of privacy claim. See 
Imagine Medispa, LLC v. Transformations, Inc., 999 
F.Supp.2d 873, 886 (S.D.W. Va. 2014) (citing cases in this 
District); see also Huffman, 2017 U.S. Dist. LEXIS 75070, 
2017 WL 2177351, at *7-8. In order to survive summary 
judgment on an invasion of privacy claim premised upon 
calls, a plaintiff must "offer evidence that the phone calls 
were made within a short time frame or that they were [*32]  
placed at inappropriate hours." Adams v. Chrysler Fin. Co., 
LLC, No. 5:11-cv-914, 2013 U.S. Dist. LEXIS 48036, 2013 
WL 1385407, at *9 (S.D.W. Va. Apr. 3, 2013) (Berger, J.). 
Although Plaintiff has produced evidence of multiple calls a 
day, the Court does not believe that Defendant's actions 
constitute activity that is highly offensive to a reasonable 
person.

Plaintiff focuses upon his call log to support his allegations of 
unreasonable intrusion. That log does reflect that Defendant 
once called Plaintiff five times in a single day. Ex. 2 to Pl's. 
Resp. However, Defendant did not reach that number of calls 
on any other day. So too, the log reflects that those five calls 
were not immediately following each other. Instead, the calls 
were spaced out over the span of a day. Id. at 44-45. And, 
even though the log had a space for Mr. O'Dell to record 
"[b]ad things they said," he did not report that Defendant's 
representative(s) said anything "bad" throughout the four 
months of calls. Upon this record, the Court cannot find that 
Defendant's conduct could be considered highly offensive to a 
reasonable person.

The Court certainly recognizes that a reasonable person could 
consider Defendant's conduct to be offensive. But to maintain 
his invasion of privacy claim upon an unreasonable [*33]  
intrusion, Mr. O'Dell must show that the calls had become "a 
substantial burden to his existence." Imagine Medispa, LLC, 
999 F.Supp.2d at 886 (parenthetically quoting Restatement 
(Second) of Torts § 652B cmt. d). The calls were many and 
often. However, the constraints of rationality do not permit a 
finding that Defendant's calls substantially burdened Mr. 
O'Dell's existence. Therefore, Mr. O'Dell's unreasonable 
intrusion theory for his invasion of privacy claim cannot 
continue past summary judgment. The Court finds Plaintiff 
failed to produce sufficient evidence to permit the reasonable 
juror to find Defendant's conduct "highly offensive."

Turning to Mr. O'Dell's second invasion of privacy argument, 
he claims that Defendant unreasonably publicized his 
personal life to others. Pl.'s Resp., 13-14. Plaintiff contends 
that by calling his work place and leaving messages with his 
co-workers, Defendant unreasonably publicized his personal 
life. Id.

Although the record reflects that Defendant called Mr. 
O'Dell's work and left a message with his co-workers, the 
record lacks any indication of what Defendant's representative 
conveyed in that message. During his deposition, Mr. O'Dell 
testified that a school secretary reported to him "that USAA 
had called." Ex. 2 to Pl.'s Resp. [*34] , 10. Mr. O'Dell's 
testimony does not provide any insight into the content of the 
message beyond that USAA had called for him. In order to 
show that Defendant unreasonably publicized his personal life 
by leaving those messages, he must, at the very least, produce 
evidence that Defendant communicated some information 
about his personal life. Merely asking a third party to let Mr. 
O'Dell know that Defendant had called for him reveals 
nothing personal. There is no indication in the record that 
Defendant's representative told the school secretary that Mr. 
O'Dell owed money, had defaulted, or any other personal 
information within that realm. Without adequate evidentiary 
support, Plaintiff's claim for invasion of privacy due to 
unreasonable publicity also falls short. With both theories 
extinguished, the Court finds that Plaintiff has failed to 
adequately support his claim for common law invasion of 
privacy.

IV. Conclusion

Consistent with the analysis and explanation above, the Court 
GRANTS, IN PART, and DENIES, IN PART Defendant's 
Motion for Summary Judgment (ECF No. 23). Specifically, 
the Court GRANTS the Motion for Summary Judgment with 
regard to Counts II (IIED claim) and III (Common Law [*35]  
Invasion of Privacy claim) of Plaintiff's Complaint. However, 
the Court DENIES Defendant's Motion for Summary 
Judgment with regard to Count I (WVCCPA claims).

The Court DIRECTS the Clerk to send a copy of this Order 
to counsel of record and any unrepresented parties.

ENTER: April 5, 2018

/s/ Robert C. Chambers

ROBERT C. CHAMBERS

UNITED STATES DISTRICT JUDGE

2018 U.S. Dist. LEXIS 57980, *31
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MEMORANDUM OPINION AND ORDER

The Court has reviewed Defendants' Sentry Credit, Inc. and 
JH Portfolio Debt Equities, LLC's Motion to Dismiss 
Plaintiff's First Amended Individual and Class Action 
Complaint (Document 17), Sentry Credit, Inc. and JH 
Portfolio Equities, LLC's Memorandum of Law in Support of 
Motion to Dismiss Plaintiff's First Amended Individual and 
Class Action Complaint (Document 18), the Plaintiff's 
Response in Opposition to Defendants' Motion to Dismiss 
First Amended Complaint (Document 22), and Defendants 
Sentry Credit, Inc.'s and JH Portfolio Debt Equities, LLC's 
Reply to Plaintiff's Response [*2]  to Defendants' Motion to 
Dismiss (Document 24). The Court has also reviewed the 
Plaintiff's Motion for Leave to File Surreply in Opposition to 
Defendants' Motion to Dismiss First Amended Complaint 
(Document 27), the attached Plaintiff's Surreply in Opposition 
to Defendants' Motion to Dismiss First Amended Complaint 
(Document 27-1), and the Plaintiff's First Amended Individual 

and Class Action Complaint (Document 11), as well as all 
exhibits. For the reasons stated herein, the Court finds that the 
motion to dismiss should be granted.

FACTUAL ALLEGATIONS

The Plaintiff, Eric Garretson, seeks to bring this case against 
Defendants Sentry Credit, Inc. and JH Portfolio Debt 
Equities, LLC (JHP) on his own behalf and on behalf of a 
class of similarly situated West Virginia consumers. 
Synchrony Bank sold Mr. Garretson's credit card accounts to 
JHP after they were "charged off." (Am. Compl. at ¶ 12.) 
Sentry, on behalf of JHP, sent Mr. Garretson debt collection 
letters offering to settle the debt for less than the total amount 
due. Both letters are dated November 18, 2016. One lists an 
amount due of $3,877.61, consisting entirely of principal with 
no interest or other costs, and offers to settle [*3]  for a lump 
sum of $2,326.57 or for three payments of $1,034.03 each. 
The other lists a balance of $1,462.74, also consisting entirely 
of principal with no interest or other costs, and offers to settle 
for a lump sum of $731.37 or for three payments of $341.31. 
Both letters invite the Plaintiff to "call today for flexible 
repayment terms." (Collection Letters, att'd as Ex. A to Pl.'s 
Am. Compl.) (Document 11-1.)

The letters contain the following language:
If, as a result of the settlement, the amount forgiven or 
canceled on this debt equals or exceeds $600, the IRS 
may require the creditor to report the amount forgiven or 
canceled on a form 1099-C. You may receive this form 
for the year in which the settlement is completed. If you 
would like advice about the potential tax consequences 
that may result from this settlement, my client 
recommends that you consult a tax professional of your 
choosing. My client does not make any representations 
about the tax consequences that this settlement may have 
for you or any reporting requirement that may be 
imposed.

(Id.) Mr. Garretson alleges that this warning was purposely 
confusing and misleading because there was no requirement 
that Sentry or JHP [*4]  issue a 1099-C for forgiven debt, and 
even if those regulations did apply, the warning did not 



 Page 2 of 4

accurately state the requirements of the regulations. He 
further alleges that he was, in fact, confused by the 1099-C 
warning and "felt pressure to pay the whole debt rather than 
accept a settlement that may be reported to the IRS." (Id. at ¶ 
25.)

The Plaintiff's amended complaint asserts the following 
causes of action: Count I — Fair Debt Collection Practices 
Act (FDCPA); Count II — West Virginia Consumer Credit 
Protection Act (WVCCPA); and Class Allegations. The 
Plaintiff seeks statutory and actual damages, as well as 
attorneys' fees and costs.

STANDARD OF REVIEW

A motion to dismiss filed pursuant to Federal Rule of Civil 
Procedure 12(b)(6) tests the legal sufficiency of a complaint. 
Francis v. Giacomelli, 588 F.3d 186, 192 (4th Cir. 2009); 
Giarratano v. Johnson, 521 F.3d 298, 302 (4th Cir. 2008). 
"[T]he legal sufficiency of a complaint is measured by 
whether it meets the standard stated in Rule 8 [of the Federal 
Rules of Civil Procedure] (providing general rules of 
pleading) . . . and Rule 12(b)(6) (requiring that a complaint 
state a claim upon which relief can be granted.)" Id. Federal 
Rule of Civil Procedure 8(a)(2) requires that a pleading must 
contain "a short and plain statement of the claim showing that 
the pleader is entitled to relief." Fed. R. Civ. P. 8(a)(2).

In reviewing a motion to dismiss under Rule 12(b)(6) for 
failure [*5]  to state a claim, the Court must "accept as true all 
of the factual allegations contained in the complaint." 
Erickson v. Pardus, 551 U.S. 89, 93, 127 S. Ct. 2197, 167 L. 
Ed. 2d 1081 (2007). The Court must also "draw[ ] all 
reasonable factual inferences from those facts in the plaintiff's 
favor." Edwards v. City of Goldsboro, 178 F.3d 231, 244 (4th 
Cir. 1999). However, statements of bare legal conclusions 
"are not entitled to the assumption of truth" and are 
insufficient to state a claim. Ashcroft v. Iqbal, 556 U.S. 662, 
679, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009). Furthermore, 
the Court need not "accept as true unwarranted inferences, 
unreasonable conclusions, or arguments." E. Shore Mkts., v. 
J.D. Assocs. Ltd. P'ship, 213 F.3d 175, 180 (4th Cir. 2000). 
"Threadbare recitals of the elements of a cause of action, 
supported by mere conclusory statements, do not suffice... 
[because courts] 'are not bound to accept as true a legal 
conclusion couched as a factual allegation.'" Iqbal, 556 U.S. 
at 678 (quoting Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 
127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)).

To survive a motion to dismiss, "a complaint must contain 
sufficient factual matter, accepted as true, 'to state a claim to 
relief that is plausible on its face.'" Iqbal, 556 U.S. at 678 

(quoting Twombly, 550 U.S. at 570.) In other words, this 
"plausibility standard requires a plaintiff to demonstrate more 
than 'a sheer possibility that a defendant has acted 
unlawfully.'" Francis v. Giacomelli, 588 F.3d 186, 193 (4th 
Cir. 2009) (quoting Twombly, 550 U.S. at 570.) In the 
complaint, a plaintiff must "articulate facts, when accepted as 
true, that 'show' that the plaintiff has stated a claim entitling 
him to relief." Francis, 588 F.3d at 193 (quoting [*6]  
Twombly, 550 U.S. at 557.) "Determining whether a 
complaint states [on its face] a plausible claim for relief 
[which can survive a motion to dismiss] will ... be a context-
specific task that requires the reviewing court to draw on its 
judicial experience and common sense." Iqbal, 556 U.S. at 
679.

DISCUSSION

As an initial matter, the brief proposed sur-reply contains 
discussion of recently decided cases. The Court finds it 
appropriate to consider the sur-reply, and the motion for leave 
to file a sur-reply will therefore be granted.

The Defendants assert that this case must be dismissed 
because the 1099-C warning in the collection letters is not 
misleading or threatening, but is, in fact, an accurate, if 
abbreviated and generalized, statement of the law regarding 
discharged debt. They further note that "[r]egardless of 
whether the creditor is required to report the discharge by way 
of a 1099-C, the debtor may be required to report the 
discharge as income." (Mem. in Supp. of Dismissal at 5.) The 
Defendants assert that there are no binding precedential 
decisions on the issue, but the courts that have considered 
similar language have found no violations where the language 
regarding tax consequences was conditional and accurate.

The Plaintiff [*7]  argues that other courts have found similar 
statements warning of potential tax liability to constitute a 
violation of the FDCPA, and he asserts that the 1099-C 
warning violates analogous provisions of the WVCCPA as 
well. He also asserts that the letters falsely stated the entire 
alleged debt as principal, which renders the 1099-C warning 
particularly misleading, as the reporting requirements apply 
only to forgiveness of debt principal in excess of $600.1 The 
Plaintiff argues that "introducing the IRS into the collection 
dialogue without making reasonably clear the contours of the 
agency's authority, is per se false, deceptive, and misleading 
from the perspective of the least sophisticated consumer." 
(Pl.'s Resp. at 16.)

1 The amended complaint does not contain any allegations related to 
the veracity of the amount of the debt or the description of the entire 
debt as principal.
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In reply, the Defendants suggest that the conditional language 
stating that the creditor "may" be required to submit a 1099-C 
ensures that the statement is not misleading with regard to 
potential exceptions, including where the amount of 
discharged debt does not exceed $600 after consideration of 
non-reportable discharged interest. They further contest the 
Plaintiff's statement that a majority of courts to consider the 
issue have found that similar language potentially [*8]  
violates the FDCPA, asserting that a complete statistical 
analysis of cases is not possible. The Plaintiff filed a sur-reply 
outlining additional cases and furthering his arguments based 
on previously decided cases.

The FDCPA bars debt collectors from using "any false, 
deceptive, or misleading representation or means in 
connection with the collection of any debt." 15 U.S.C. 1692e. 
In the Fourth Circuit, "[w]hether a communication is false, 
misleading, or deceptive [under the FDCPA] is determined 
from the vantage of the 'least sophisticated consumer.'" 
Russell v. Absolute Collection Servs., Inc., 763 F.3d 385, 394 
(4th Cir. 2014) (citing United States v. Nat'l Fin. Servs., Inc. 
98 F.3d 131, 136 (4th Cir. 1996)). "The least-sophisticated-
consumer test is an objective standard that evaluates § 1692e 
claims based upon how the least sophisticated consumer 
would interpret the allegedly offensive language." Id. at 394-
95. The WVCCPA likewise bars debt collectors from using 
threats, coercion, oppression, abuse, or fraudulent, deceptive, 
or misleading representations as a means to collect or attempt 
to collect debts. W.Va. Code § 46A-2-124-127.

Both parties' briefs extensively discussed decisions from 
various district courts addressing similar language in debt 
collection letters, although there do not appear to be decisions 
from within the Fourth Circuit. Because the analysis in prior 
cases turned closely [*9]  on the specific language and the 
facts alleged in those cases, those decisions provide limited 
assistance to the Court in analyzing the letters sent to the 
Plaintiff here. For example, one court found no violation 
where a letter offered to settle a $951.29 debt for $237.82, and 
warned the consumer that "IRS requires certain amounts that 
are discharged as a result of the cancellation of debt to be 
reported on a Form 1099-C. You will receive a copy of the 
Form 1099-C if one is required to be filed with the IRS." 
Moses v. LTD Fin. Servs. I, Inc., 275 F. Supp. 3d 893, 894-95 
(N.D. Ill. 2017). That court reasoned that it was possible, 
based on the information available to the debt collector, that a 
1099-C would be required, and so "it was entirely prudent for 
[the debt collector] to alert [the plaintiff] to the possibility that 
the discharged debt would be reported to the IRS." Id. at 897 
(emphasis in original).

Another court considered a letter stating that "any 
indebtedness of $600.00 or more, which is discharged as a 

result of a settlement, may be reported to the IRS as taxable 
income...." Balon v. Enhanced Recovery Co., Inc., 190 F. 
Supp. 3d 385, 387 (M.D. Pa. 2016). The settlement offer in 
that case reduced the total debt by $159.73. The court found 
that the warning was potentially misleading because (a) the 
reporting requirements could not apply [*10]  to the proposed 
settlement offer and (b) the consumer could interpret the 
warning to suggest that reporting could or would be required 
because the total amount of the debt was greater than $600, 
although the amount of the proposed debt forgiveness was 
less than $600. The Court also reasoned that the use of 
conditional language was not sufficient to remedy the 
potential to deceive or mislead because the warning failed to 
communicate the existence of multiple exceptions to the 
reporting requirement.

Under the facts presented in the instant case, the Court finds 
that the challenged language is not misleading or deceptive. 
As in Moses, it appears that there was a possibility that 
reporting would be required if the Plaintiff accepted the 
offered settlement for a single, reduced lump sum payment as 
to either account. The language used in the 1099-C warning 
here is accurate and does not contain the potential to mislead 
that was present in Balon. The letters state that "[i]f as a result 
of this settlement, the amount forgiven or cancelled on this 
debt equals or exceeds $600, the IRS may require the creditor 
to report the amount forgiven or cancelled on a Form 1099-
C." (Collection Letters.) [*11]  The conditional language, as 
well as the subsequent sentences encouraging the recipient to 
contact a tax professional of his or her choosing and 
indicating that the creditor makes no representations about the 
tax consequences, serve to indicate that there may be 
circumstances under which even a debt cancellation of $600 
or more would not result in a 1099-C or potential tax liability. 
In short, the letters correctly put the borrower on notice that 
the creditor might be required to report the debt forgiveness to 
the IRS if the amount forgiven is $600 or greater.

The Court also finds the premise of the Plaintiff's argument 
regarding the misleading or coercive nature and intent of the 
1099-C warning to be unconvincing. The Plaintiff suggests 
that the warning is intended to pressure the Plaintiff to pay the 
full amount of the debt to avoid any IRS involvement. 
However, the notice was included in a letter offering to settle 
the debt for a reduced amount. If the Defendants wanted to 
insist on full payment, they could insist on full payment 
without the rather convoluted approach of offering a 
settlement but coercing consumers to decline it by referencing 
the possibility that debt forgiveness [*12]  could be taxable. It 
seems more likely that the Defendants included the 1099-C 
notice so that consumers would not be blindsided by receiving 
a 1099-C, and perhaps an unexpected tax bill. See, e.g., 
Landes v. Cavalry Portfolio Servs., LLC, 774 F. Supp. 2d 800, 
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801 (E.D. Va. 2011) (dismissing a case with allegations that 
the failure to advise consumers of the potential tax 
consequences of accepting a partial discharge of debt 
constituted an FDCPA violation).

For the same reasons that the Court finds the motion to 
dismiss should be granted as to the FDCPA claim, the Court 
finds that the WVCCPA claim must also be dismissed. 
Although the legal standards are slightly different, the 
Plaintiff would need to demonstrate that the challenged 1099-
C warning was misleading or deceptive to prevail under either 
statute. Because the Court has found that the language is not 
misleading or deceptive, the Defendants' motion to dismiss 
should be granted.

CONCLUSION

Wherefore, after thorough review and careful consideration, 
the Court ORDERS that the Plaintiff's Motion for Leave to 
File Surreply in Opposition to Defendants' Motion to Dismiss 
First Amended Complaint (Document 27) be GRANTED. 
The Court further ORDERS that Defendants' Sentry Credit, 
Inc. and JH Portfolio Debt Equities, LLC's [*13]  Motion to 
Dismiss Plaintiff's First Amended Individual and Class Action 
Complaint (Document 17) be GRANTED.

The Court DIRECTS the Clerk to send a certified copy of 
this Order to counsel of record and to any unrepresented 
party.

ENTER: April 3, 2018

/s/ Irene C. Berger

IRENE C. BERGER

UNITED STATES DISTRICT JUDGE

SOUTHERN DISTRICT OF WEST VIRGINIA

End of Document
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MEMORANDUM OPINION AND ORDER

Pending are the Motion by Defendant City National Bank of 
West Virginia ("City National") to Dismiss Adversary 
Proceeding [Dckt. 29] and the Motion by Bernard Richard 
Webb and Judy Maye Webb for Summary Judgment [Dckt. 
34].

I.

Defendant City National is a federally-chartered bank 

operating in many West Virginia counties. City National has 
its principal office in Charleston, West Virginia. Plaintiff-
debtor Bernard R. Webb is a high school graduate residing in 
Wayne County, West Virginia. He is disabled. Plaintiff-debtor 
Judy M. Webb also graduated from Wayne High School. She 
is not employed outside the home.

 [*2] The Court sets forth below the "Factual and Procedural 
Background" found in Webb v. City National Bank of West 
Virginia, N.A.,     W. Va.    ,     S.E.2d    , 2017 W. Va. LEXIS 
350, 2017 WL 2210148 (2017), a case in the chain of 
litigation involving the parties:

In 1995, City National provided petitioners with a 
mortgage loan secured by a deed of trust on petitioners' 
property in Wayne County, West Virginia. The loan 
matured in September of 2001, but still had an unpaid 
balance of $46,663.95. City National refinanced 
petitioners' loan in 2002, resulting in a new maturity date 
of March 1, 2017. Between approximately April of 2002 
and April of 2013, petitioners made their monthly 
payments without issue. However, it was later 
discovered that when City National refinanced the loan 
in 2002, it mistakenly applied the entirety of petitioners' 
mortgage payments to their principal only. 
Consequently, petitioners paid no interest on their loan 
between approximately March of 2002 and April of 
2013, at which point City National erroneously advised 
petitioners that their loan had been paid in full. City 
National executed, and petitioners accepted, a release on 
City National's lien for the collateral on the note.

Following a convoluted series of events involving a 
separate vehicle loan, petitioners filed suit against City 
National in 2014. In relevant part, petitioners alleged 
that [*3]  its mortgage loan had been paid off in June of 
2012, and that City National converted petitioners' 
monthly mortgage payments from June of 2012 through 
April of 2013 by improperly applying those payments to 
an allegedly void judgment resulting from an unpaid 
vehicle loan. In June of 2015, City National filed a 
motion for summary judgment in which it asserted that 
petitioners owed $17,530.00 on the mortgage loan as of 
June 8, 2015, pursuant to the refinance agreement signed 
by the parties in 2002, and that it was entitled to 
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judgment in that amount. The parties reached a 
settlement prior to the circuit court taking up City 
National's summary judgment motion and tendered an 
"Agreed Order of Dismissal" to the circuit court, which 
the circuit court entered on July 2, 2015. The one-
sentence agreed order stated that the matter was 
dismissed without prejudice; it made no reference to the 
circuit court retaining jurisdiction over the enforcement 
of the settlement agreement.

The parties signed a "Mutual Settlement Agreement and 
Release" [(MSAR)] on July 6, 2015. In relevant part, the 
settlement agreement stated that "[u]pon the return of an 
appraisal of the collateral in the amount in excess [*4]  
of [$17,530.00], [petitioners] will execute a new 
Promissory Note ... and a new Deed of Trust with the 
same collateral as secured the previous loan ...[.]" The 
settlement agreement further stated that "[t]he PARTIES 
warrant that they understand and agree that this . . . 
[MSAR] shall be enforceable in the Circuit Court of 
Wayne County in the same manner as if entered therein 
as a consent decree." Both parties were represented by 
counsel when executing the settlement agreement.

On October 12, 2015, City National filed a motion in 
which it asked the circuit court to (1) hold petitioners in 
contempt; (2) enforce the settlement agreement; and (3) 
award it fees and costs. City National alleged in its 
motion that petitioners had failed to comply with the 
settlement agreement because they refused to execute a 
new promissory note and deed of trust. Petitioners filed a 
motion to dismiss City National's motion, in which 
petitioners argued that the circuit court's jurisdiction over 
the underlying suit ended with the entry of the Agreed 
Order of Dismissal on July 2, 2015, and that City 
National was required to file a separate action to enforce 
the settlement agreement. City National filed a 
response [*5]  to petitioners' motion to dismiss and 
contended the circuit court retained jurisdiction to 
enforce the settlement agreement by virtue of West 
Virginia law, as well as the language of the settlement 
agreement.
On November 2, 2015, the circuit court heard arguments 
on the respective motions. By order entered on 
November 24, 2015, the circuit court denied City 
National's request to hold petitioners in contempt 
because petitioners had not violated a court order. The 
circuit court also denied City National's request for fees 
and costs, ruling that petitioners' conduct was not "so 
severe and vexatious as to warrant such an award." 
However, the circuit court granted City National's 
motion to enforce the settlement agreement on the basis 
that the parties clearly and unambiguously conferred 

jurisdiction upon the circuit court to enforce the 
settlement agreement by including such language in the 
settlement agreement. Accordingly, the circuit court 
ordered that petitioners execute all documents required 
to effectuate the terms of the settlement agreement 
within two weeks.

On the same day that the circuit court entered its order 
granting the bank's motion to enforce the settlement 
agreement, petitioners [*6]  filed a petition for Chapter 7 
bankruptcy in the United States Bankruptcy Court for the 
Southern District of West Virginia. Thereafter, on City 
National's motion, the Bankruptcy Court entered an 
order lifting the automatic stay for the purpose of 
allowing the circuit court to rule on the motion to enforce 
the settlement agreement. On June 28, 2016, the circuit 
court entered a "Judgment Order" in which it restated 
and reaffirmed its prior ruling set forth in its November 
24, 2015, order. This appeal followed.

Id., 2017 W. Va. LEXIS 350, 2017 WL 2210148, at *1-2.1

The appeal terminated with entry of the mandate on the Webb 
opinion quoted immediately above. While the appeal was 
pending, and inasmuch as the Webbs continued in their 
refusal to comply with the "Judgment Order" directing them 
to execute a Promissory Note and Deed of Trust, City 
National moved to compel their compliance with the circuit 
court's "Judgment Order," and a hearing was held on 
September 6, 2016. That same day, the circuit court granted 
City National's compliance request. On September 13, 2016, 
approximately ten months after the Webbs filed their 
bankruptcy petition and over two months after they converted 
to a Chapter 13 proceeding, they signed the Promissory [*7]  
Note and Deed of Trust.

On September 16, 2016, however, the Webbs instituted this 
adversary proceeding. In sum, they contend that the July 6, 
2015, MSAR, and the September 13, 2016, Promissory Note 
and Deed of Trust signed pursuant thereto as directed by the 
circuit court, amount to consumer credit and residential 
mortgage transactions subject to the Truth in Lending Act 
("TILA"), 15 U.S.C. §§ 1601-1667f and its implementing 
regulation, known as Regulation Z, 12 C.F.R. 1026 et seq.

They assert the following: (1) a claim for the failure to 

1 As will become apparent, reference to the Supreme Court of 
Appeals' recitation is appropriate inasmuch as no party has contested 
any of the discussion found therein. (See, e.g., Pls.' Resp. to Mot. to 
Dism. at 2 ("the decision of the West Virginia Supreme Court of 
Appeals clarifies and simplifies, but does not alter the facts as 
material[ly] relate to the . . . adversary complaint.")).
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adequately disclose the credit terms and the Webb's putative 
right to rescind the transactions under TILA and Regulation Z 
(Count One), (2) the request for a declaration that the Webbs 
were entitled to rescind the July 6, 2015, and September 13, 
2016, documents within three days "from the closing thereof" 
pursuant to TILA (Compl. ¶ 69) (Count Two), (3) the request 
for a declaration that City National engaged in the unlawful 
collection of a claim owed or due in violation of, inter alia, 
West Virginia Code § 46A-2-117 (prohibiting a consumer 
from authorizing any person to confess judgment on a claim 
arising out of a consumer loan) and § 46A-2-128 (using unfair 
or unconscionable means to collect a debt) (Count Three)2, 
and (4) violation [*8]  of the automatic stay by City National, 
culminating in the September 6, 2016, order resulting from its 
successful efforts in the circuit court to compel the Webbs to 
honor the promises made in the MSAR signed over a year 
earlier (Count Five).

II.

A. Governing Standards

Federal Rule of Civil Procedure 8(a)(2) requires that a pleader 
provide "a short and plain statement of the claim showing . . . 
entitle[ment] to relief." Fed. R. Civ. P. 8(a)(2); Erickson v. 
Pardus, 551 U.S. 89, 127 S. Ct. 2197, 2200, 167 L. Ed. 2d 
1081 (2007). Rule 12(b)(6) correspondingly permits a 
defendant to challenge a complaint when it "fail[s] to state a 
claim upon which relief can be granted . . . ." Fed. R. Civ. P. 
12(b)(6).

The required "short and plain statement" must provide "'fair 
notice of what the . . . claim is and the grounds upon which it 
rests.'" Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 
127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007) (quoting Conley v. 
Gibson, 355 U.S. 41, 47, 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957), 
overruled on other grounds, Twombly, 550 U.S. at 562-63); 
McCleary-Evans v. Maryland Dep't of Transp., State 
Highway Admin., 780 F.3d 582, 585 (4th Cir. 2015). 
Additionally, the showing of an "entitlement to relief" 
amounts to "more than labels and conclusions . . . ." Twombly, 
550 U.S. at 558. It is now settled that "a formulaic recitation 
of the elements of a cause of action will not do." Id. at 555; 
McCleary-Evans, 780 F.3d at 585; Giarratano v. Johnson, 
521 F.3d 298, 304 (4th Cir. 2008).

2 The Webbs have abandoned Count Four, a contract claim, 
following the Supreme Court of Appeals' decision. The Court 
ORDERS that the motion to dismiss Count Four be, and hereby is, 
GRANTED.

The complaint need not "forecast evidence sufficient to prove 
the elements of [a] claim," but it must "allege sufficient facts 
to establish those elements." Wright v. N. Carolina, 787 F.3d 
256, 270 (4th Cir. 2015); Walters v. McMahen, 684 F.3d 435, 
439 (4th Cir. 2012) (internal quotation marks and citation 
omitted). Stated another way, the operative pleading need 
only contain [*9]  "[f]actual allegations . . . [sufficient] to 
raise a right to relief above the speculative level." Twombly, 
550 U.S. at 555; Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. 
Ct. 1937, 173 L. Ed. 2d 868 (2009) (noting the opening 
pleading "does not require 'detailed factual allegations,' but it 
demands more than an unadorned, the-defendant-unlawfully-
harmed-me accusation."). In sum, the complaint must allege 
"enough facts to state a claim to relief that is plausible on its 
face." Twombly 550 U.S. at 570.

The decision in Iqbal provides some additional markers 
concerning the plausibility requirement:

A claim has facial plausibility when the plaintiff pleads 
factual content that allows the court to draw the 
reasonable inference that the defendant is liable for the 
misconduct alleged. The plausibility standard is not akin 
to a "probability requirement," but it asks for more than a 
sheer possibility that a defendant has acted unlawfully. 
Where a complaint pleads facts that are "merely 
consistent with" a defendant's liability, it "stops short of 
the line between possibility and plausibility of 
'entitlement to relief. . . .'"

Determining whether a complaint states a plausible claim 
for relief will, as the Court of Appeals observed, be a 
context-specific task that requires the reviewing court to 
draw on its judicial experience [*10]  and common 
sense. But where the well-pleaded facts do not permit the 
court to infer more than the mere possibility of 
misconduct, the complaint has alleged -- but it has not 
"show[n]" -- "that the pleader is entitled to relief."
In keeping with these principles a court considering a 
motion to dismiss can choose to begin by identifying 
pleadings that, because they are no more than 
conclusions, are not entitled to the assumption of truth. 
While legal conclusions can provide the framework of a 
complaint, they must be supported by factual allegations. 
When there are well-pleaded factual allegations, a court 
should assume their veracity and then determine whether 
they plausibly give rise to an entitlement to relief.

Iqbal, 556 U.S. at 678-79 (citations omitted).

As noted in Iqbal, the Supreme Court has consistently 
interpreted the Rule 12(b)(6) standard to require a court to 
"'accept as true all of the factual allegations contained in the 
complaint . . . .'" Erickson v. Pardus, 551 U.S. 89, 94, 127 S. 
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Ct. 2197, 167 L. Ed. 2d 1081 (2007) (citing Twombly, 550 
U.S. at 555); see also South Carolina Dept. of Health and 
Environmental Control v. Commerce and Industry Ins. Co., 
372 F.3d 245, 255 (4th Cir. 2004) (quoting Franks v. Ross, 
313 F.3d 184, 192 (4th Cir. 2002)). The court is additionally 
required to "draw[] all reasonable . . . inferences from those 
facts in the plaintiff's favor . . . ." Edwards v. City of 
Goldsboro, 178 F.3d 231, 244 (4th Cir. 1999).

In those instances when res judicata is the ground upon which 
dismissal is sought, the Rule 12(b)(6) standard may morph a 
bit: [*11] 

Although an affirmative defense such as res judicata 
may be raised under Rule 12(b)(6) "only if it clearly 
appears on the face of the complaint," Richmond, 
Fredericksburg & Potomac R. Co. v. Forst, 4 F.3d 244, 
250 (4th Cir.1993), when entertaining a motion to 
dismiss on the ground of res judicata, a court may take 
judicial notice of facts from a prior judicial proceeding 
when the res judicata defense raises no disputed issue of 
fact, see Day v. Moscow, 955 F.2d 807, 811 (2d 
Cir.1992); Scott v. Kuhlmann, 746 F.2d 1377, 1378 (9th 
Cir. 1984); Briggs v. Newberry County Sch. Dist., 838 F. 
Supp. 232, 234 (D.S.C.1992), aff'd, 989 F.2d 491 (4th 
Cir.1993) (unpublished).

Andrews v. Daw, 201 F.3d 521, 524 (4th Cir. 2000); see also 
Q Int'l Courier Inc. v. Smoak, 441 F.3d 214, 216 (4th Cir. 
2006); Harrison v. Burford, 2012 U.S. Dist. LEXIS 79123, 
2012 WL 2064499, at *3 (S.D. W. Va. 2012) ("In this case, 
the plaintiff has not disputed the factual accuracy of the 
record in the prior state court action. Accordingly, the court 
will take judicial notice of the prior proceeding.").

B. Analysis

1. Counts One Through Three

A fundamental canon of West Virginia preclusion law is that 
a claim once prosecuted and later repeated may be barred if it 
was adjudicated, or could have been adjudicated, in the first 
proceeding. The Supreme Court of Appeals recognized this 
principle as recently as 2017, quoting this traditional 
formulation:

Before the prosecution of a lawsuit may be barred on the 
basis of res judicata, three elements must be satisfied. 
First, there must have been a final adjudication on the 
merits in the prior action by a court having jurisdiction of 
the proceedings. Second, the two actions must [*12]  
involve either the same parties or persons in privity with 

those same parties. Third, the cause of action identified 
for resolution in the subsequent proceeding either must 
be identical to the cause of action determined in the prior 
action or must be such that it could have been resolved, 
had it been presented, in the prior action.

Cabot Oil & Gas Corporation v. Beaver Coal Co., Ltd, 2017 
W. Va. LEXIS 906, 2017 WL 5192490, at *7 (2017) (quoting 
Syl. Pt. 4, Blake v. Charleston Area Med. Ctr., Inc., 201 
W.Va. 469, 498 S.E.2d 41 (1997).

Regarding Counts One through Three, there was a final 
adjudication on the merits of the MSAR and its enforceability. 
On July 6, 2015, the MSAR was signed by the parties. When 
a controversy arose respecting its enforceability, City 
National moved to enforce the MSAR and the circuit court 
heard the matter. The circuit court enforced the accord, 
ordering the Webbs again to execute all documents required 
for effectuation. Additionally, the Supreme Court of Appeals' 
decision conclusively established that the circuit court was 
vested with jurisdiction over the parties' dispute concerning 
the MSAR.

Respecting the second element, it is undisputed that the 
adversary proceeding involves the identical parties to the 
circuit court litigation. The third element is likewise satisfied. 
The Webbs could have raised, or did raise, all of the 
challenges [*13]  they now embody within the federal and 
state claims found in Counts One through Three. Although the 
Webbs attempt a technical dodge of this requirement by 
asserting they had no obligation to "plead" the claims found in 
Counts One through Three, and that they need not have raised 
them as defenses either, they were obliged to raise in the 
circuit court any and all matters in defense to enforcement of 
the MSAR. They utterly failed to do so, perhaps aware that 
the secreted arguments might later provide one more 
opportunity to delay their unquestionable obligations under 
the MSAR. That is not a result the Court will sanction. 
Consequently, the claims are barred by res judicata.3

It is, accordingly, ORDERED that the motion to dismiss 

3 Moreover, the three claims would be barred on the additional 
grounds relied upon by City National. For example, respecting the 
federal claims found in Counts One and Two, the entry into the 
MSAR is not a residential mortgage transaction but the settlement of 
a civil action, with a later order by the circuit court compelling the 
Webbs' compliance. For that reason, the transaction is excluded from 
TILA coverage. See, e.g., 12 C.F.R. § 226.20(a)(3) (stating that a 
refinancing that would ordinarily require "new disclosures to the 
consumer" does not apply to "[a]n agreement involving a court 
proceeding." Id.; Barry v. EMC Mortg., 2011 U.S. Dist. LEXIS 
72401, 2011 WL 2669436, at *7 (D. Md. 2011).
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Count One, Count Two, and Count Three be, and hereby is, 
GRANTED.

2.Count Five

As noted in the May 4, 2016, Memorandum Opinion and 
Order lifting the stay, the MSAR obliged the Webbs to "sign a 
new promissory note and deed of trust." (Memo. Op. at 1). 
The Court additionally observed as follows respecting the 
circuit court litigation for which stay relief was sought: "City 
National seeks only to compel the Webbs to follow through 
with their putative settlement [*14]  obligations." (Id. at 5). 
Respecting those settlement obligations, the September 13, 
2016, order entered by the circuit court commanded the 
Webbs "to execute the Promissory Note and Deed of Trust" 
no later than September 13, 2016. (Def.'s Ex. 10 at 3).

Consequently, neither the September 6, 2016, circuit court 
order, nor the efforts of City National urging entry of such an 
order, give rise to a stay violation. City National sought, and 
the circuit court granted, the precise proceedings and remedy 
authorized by the May 4, 2016, Memorandum Opinion and 
Order.

It is, accordingly, ORDERED that the motion to dismiss 
Count Five be, and hereby is, GRANTED.

It is further ORDERED that the motion to dismiss be, and 
hereby is, GRANTED and the motion for summary judgment 
be, and hereby is, DENIED as moot.

/s/ Frank W. Volk

Frank W. Volk, Chief Judge

United States Bankruptcy Court

Southern District Of West Virginia

End of Document
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MEMORANDUM OPINION AND ORDER

Pending is the motion to dismiss, filed by defendant Live 
Well Financial, Inc. on August 28, 2017, and the joinder 
motion to dismiss, filed by defendant Compu-Link 
Corporation d/b/a Celink on August 29, 2017.

I. Factual and Procedural Background

This is a civil action to quiet plaintiff's title in his personal 
residence. Compl. ¶ 1. Plaintiff, William Boster, resides in a 
home that was previously owned by his parents, William 
Wayne Boster, Sr. and Wanda Jean Boster. Id. at ¶¶ 5-6, 8. 
Following his father's death, Wanda Boster "deeded 
ownership of the home in which she lived to plaintiff . . . 
reserving to herself [*2]  a life estate." Id. at ¶ 7. Mr. Boster 
later moved into the home to care for his mother. Id. at ¶ 8. 
On July 9, 2007, Wanda Boster granted her son "a durable 

power of attorney authorizing plaintiff to handle her personal, 
medical, and financial affairs, including power to encumber 
the life estate which constituted her only real property." Id. at 
¶ 9.

Because of Wanda Boster's deteriorating health and 
associated costs, in 2014, Mr. Boster, on his mother's behalf, 
obtained a Home Equity Conversion Mortgage, known 
commonly as a reverse mortgage, on the home from Proficio 
Mortgage Ventures LLC ("Proficio"). Id. at ¶¶ 11, 23-25. 
Proficio was authorized to make reverse mortgages, between 
the years 2006 and 2016, pursuant to the license issued to it 
by the West Virginia Commissioner of Financial Institutions. 
Compl. ¶¶ 11-12. A reverse mortgage is "a nonrecourse loan 
secured by real property which[] (1) [p]rovides cash advances 
to a borrower based on the equity in a borrower's owner-
occupied principal residence . . . [and] (2) [r]equires no 
payment of principal or interest until the entire loan becomes 
due and payable." W. Va. Code § 47-24-3; see also Reverse 
Annuity Mortgage, Black's Law Dictionary (10th ed. [*3]  
2014).

Proficio represented to Mr. Boster, on behalf of his mother, 
"that it would extend an open-end, revolving reverse 
mortgage loan to [his] 79 year-old mother." Compl. ¶ 27. 
Because Ms. Boster only had a life estate in the property, 
Proficio also "required [that] plaintiff separately obligat[e] his 
own fee simple remainder interest to secure payment by 
[cosigning] the Deeds of Trust in Proficio's favor, even 
though plaintiff would not have any contractual right to obtain 
[or] use the line of credit in his personal capacity." Id. at ¶¶ 
28-29. At the closing of the reverse mortgage loan, plaintiff 
signed "two1 Fixed Rate Note-Open End (Home Equity 
Conversion) instruments" on behalf of his mother, a "Home 
Equity Conversion Mortgage Loan Agreement Open End" on 
behalf of his mother, and Deeds of Trust2 which he signed 

1 While the complaint states that Mr. Boster signed two Fixed Rate 
Note-Open End instruments, Compl. ¶ 30, he provides no additional 
details on the content of the Notes, or the reason why there were two 
associated with the reverse mortgage. See generally Compl.

2 Plaintiff provides no information on the reason for the multiple 
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both on behalf of his mother and separately in his personal 
capacity. Id. at ¶¶ 30-34. The Deeds of Trust identified 
plaintiff as "remainderman" and Ms. Boster as the 
"grantor/borrower." Id. at ¶¶ 33-34. Only the Deeds of Trust 
were signed by the plaintiff in his personal capacity.

At some point after the reverse mortgage loan was made, 
defendant [*4]  Live Well Financial, Inc. ("Live Well") took 
the loan by assignment from Proficio. Id. at ¶ 16. Live Well is 
also authorized to make and own reverse mortgage loans in 
West Virginia pursuant to the license issued to it by the West 
Virginia Commissioner of Financial Institutions. Id. at ¶¶ 14-
15. The loan is serviced by defendant Compu-Link 
Corporation d/b/a Celink ("Celink") who is similarly licensed 
to service loans in West Virginia. Id. ¶ 20.

Ms. Boster's full debt was due on April 14, 2085, but the 
lender was allowed to accelerate the debt if, in pertinent part:

(i) A Borrower dies and the Property is not the principal 
residence of at least one surviving Borrower; or
. . .
(iii) The Property ceases to be the principal residence of 
a Borrower for reasons other than death and the Property 
is not the principal residence of at least one other 
Borrower; or
(iv) For a period of longer than 12 consecutive months, a 
Borrower fails to occupy the Property because of 
physical or mental illness and the Property is not the 
principal residence of at least one other Borrower; or
(v) An obligation of the Borrower under this Security 
Instrument is not performed.

Fixed Rate Home Equity Conversion Second [*5]  Deed of 
Trust a Credit Line Deed of Trust3 Ex. 2 to Pl.'s Resp. to Def. 
Live Well's Mot. Dismiss at pp. 1, 4; see also W. Va. Code § 
47-24-4(g). Ms. Boster's health further declined such that she 
was transferred into a nursing home in November of 2016. 
Compl. ¶ 37. On November 25, 2016, Ms. Boster passed 
away. Id.

Plaintiff alleges that "[b]eginning when his mother required 
nursing home care, defendants wrongly began attempts to 

Deeds of Trust, nor does he draw any distinctions between them. See 
generally Compl.

3 The court notes that this document was not attached to the 
complaint and will not be considered to the extent that plaintiff 
offers it to make new factual allegations, as that would be an 
impermissible amendment of the pleading through briefing. See 
Southern Walk at Broadlands Homeowner's Ass'n, Inc. v. OpenBand 
at Broadlands, LLC, 713 F.3d 175, 184 (4th Cir. 2013) ("It is well-
established that parties cannot amend their complaints through 
briefing or oral advocacy.").

collect payment of Ms. Boster's reverse mortgage loan." Id. at 
¶ 38. Celink told Mr. Boster that "unless he personally paid 
the amount claimed due," Live Well would sell the home to 
pay off the loan. Id. at ¶ 39. On November 16, 2016, 
defendants, by their debt collection agent Samuel L. White, 
P.C., "falsely represented that the terms of the Fixed Rate 
Note-Open End [("the Notes")] had been breached 'by reason 
of your failure to pay the installments'" because the Notes 
required no installment payments. Id. at ¶ 40. The letter 
demanded payment of the entire loan by December 16, 2016 
in order to cure the purported breach. Id. at ¶ 41. Plaintiff 
asserts that the amount demanded included "fees and charges 
not allowed by West Virginia law, including 'property 
inspection' fees," and that [*6]  the letter "wrongfully and 
unlawfully [represented] that defendants could sell plaintiff's 
home if the amount demanded was not paid by the date 
stated." Id. at ¶¶ 42-43. Mr. Boster received a second letter on 
December 27, 2016, which was sent by defendants' debt 
collection agent Seneca Trustees, Inc. Id. at ¶ 44. This letter 
"wrongfully and unlawfully" represented that defendants 
would collect the amount due "by selling plaintiff's home on 
the steps of the Kanawha County courthouse on February 9, 
2017." Id.

In January of 2017, Mr. Boster "discovered facts constituting 
all the elements of a cause of a cause of action under W. Va. 
Code Article § 31-17 and Article § 47-24, and their 
implementing regulations." Id. at ¶ 47. Mr. Boster alleges that 
Proficio contracted for and collected illegal charges and fees, 
took a security interest in excess of that permitted by W. Va. 
Code R. § 106-9-6.6, and "otherwise failed to comply with the 
prerequisites [of W. Va. Code] Article § 47-24 and its 
implementing regulations." Id. at ¶¶ 48-49. Mr. Boster argues 
that the reverse mortgage and Deeds of Trust securing it are 
"void and unenforceable by operation of law, including 
pursuant to W. Va. Code § 31-17-17." Id. at ¶ 52. Therefore, 
plaintiff states that he may not be held liable for [*7]  the 
repayment of the reverse mortgage loan through the sale of 
the home. Id. at ¶ 55.

On July 3, 2017, Mr. Boster brought this action in the Circuit 
Court of Kanawha County, West Virginia. With the consent 
of Celink, Live Well timely removed the case to this court, 
invoking diversity jurisdiction pursuant to 28 U.S.C. § 1332. 
Notice of Removal at ¶¶ 6, 11. Plaintiff asserts two counts 
against the defendants in connection with these events. First, 
Mr. Boster asks that the court "declare defendants' claimed 
lien void and unenforceable, and to enter a preliminary and a 
permanent injunction barring defendants from any action to 
enforce or assign it." Id. at ¶ 59. Mr. Boster asserts that the 
lien is unenforceable because the reverse mortgage violates 
the West Virginia Residential Mortgage Lender, Broker, and 
Servicer Act ("RMLBSA"), W. Va. Code § 31-17-1, et seq., 
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the West Virginia Reverse Mortgage Enabling Act ("Reverse 
Mortgage Act"), W. Va. Code § 47-24-1, et seq., and the West 
Virginia Consumer Credit and Protection Act ("WVCCPA"), 
W. Va. Code § 46A-2-104(a). See Id. at ¶¶ 47-49, 53-55. 
Second, he asserts that defendants engaged in illegal debt 
collection acts in violation of provisions of the WVCCPA, W. 
Va. Code §§ 46A-2-127, 46A-2-128. Id. ¶¶ 66-67.

Defendants seek to dismiss the entire two-count complaint 
pursuant [*8]  to Fed. R. Civ. P. 12(b)(6) for failure to state a 
claim upon which relief can be granted. Defendant Live Well 
asserts that Count I of the complaint fails because it is (1) 
untimely, (2) does not adequately plead any violations of the 
RMBLSA, (3) pleads no facts to support a violation of the 
Reverse Mortgage Act, and (4) Mr. Boster is not a "cosigner" 
eligible for protection under the WVCCPA. See Def. Live 
Well's Mem. Supp. Mot. Dismiss ("Live Well Mem.") at 7-12. 
Furthermore, Live Well seeks to dismiss Count II of the 
complaint, alleging that Mr. Boster does not have standing to 
bring the claim, as he is not a "consumer" under the 
WVCCPA. Id. at 4. Defendant Celink joins and adopts all of 
these arguments for dismissal, and further adds that Count II 
fails because the complaint fails to include sufficient factual 
allegations to support plaintiff's claims for fraudulent, 
deceptive, or misleading representations, and unfair and 
unconscionable means of collection under the WVCCPA. 
Def. Celink's Mem. Supp. Mot. Dismiss ("Celink Mem.") at 
2-3.

II. Governing Standard

Federal Rule of Civil Procedure 8(a)(2) requires that a 
pleading "contain . . . a short and plain statement of the claim 
showing that the pleader is entitled to relief." 
Correspondingly, Rule 12(b)(6) provides [*9]  that a pleading 
may be dismissed for a "failure to state a claim upon which 
relief can be granted.

To survive a motion to dismiss, a pleading must recite 
"enough facts to state a claim to relief that is plausible on its 
face." Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570, 
127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007); see also Monroe v. 
City of Charlottesville, 579 F.3d 380, 386 (4th Cir. 2009) 
(quoting Giarratano v. Johnson, 521 F.3d 298, 302 (4th Cir. 
2008)). In other words, the "[f]actual allegations must be 
enough to raise a right to relief above the speculative level." 
Twombly, 550 U.S. at 555 (citation omitted); see also 
Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. 
Ed. 2d 868 (2009) ("A claim has facial plausibility when the 
plaintiff pleads factual content that allows the court to draw 
the reasonable inference that the defendant is liable for the 
misconduct alleged."); Andrew v. Clark, 561 F.3d 261, 266 
(4th Cir. 2009) (quoting Twombly, 550 U.S. at 555).

A district court's evaluation of a motion to dismiss is 
underlain by two principles. First, when considering a motion 
to dismiss, the court "must accept as true all of the factual 
allegations contained in the [pleading]." Erickson v. Pardus, 
551 U.S. 89, 94, 127 S. Ct. 2197, 167 L. Ed. 2d 1081 (2007) 
(citation omitted); see also Twombly, 550 U.S. at 555 
("Factual allegations must be enough to raise a right to relief 
above the speculative level, . . . on the assumption that all the 
allegations in the complaint are true (even if doubtful in 
fact).") (citations omitted). In doing so, factual allegations 
should be distinguished from "mere conclusory statements," 
which are not to be regarded as true. [*10]  Iqbal, 556 U.S. at 
678 ("[T]he tenet that a court must accept as true all of the 
allegations contained in a complaint is inapplicable to legal 
conclusions."). Second, the court must "draw[] all reasonable 
factual inferences . . . in the [nonmovant's] favor." Edwards v. 
City of Goldsboro, 178 F.3d 231, 244 (4th Cir. 1999); see also 
Jenkins v. McKeithen, 395 U.S. 411, 421, 89 S. Ct. 1843, 23 
L. Ed. 2d 404 (1969) ("[T]he complaint is to be liberally 
construed in favor of plaintiff.").

III. Analysis

A. Count I

Count I of the complaint asks that the court declare 
defendants' lien void and unenforceable and enter an 
injunction barring defendants from any effort to enforce or 
assign the reverse mortgage. Compl. ¶ 59. Mr. Boster claims 
that the reverse mortgage agreement violated the RMLBSA, 
the Reverse Mortgage Act, and the WVCCPA. Specifically, 
he asserts that (1) the reverse mortgage included "illegal 
charges, fees, and closing[] costs . . . including an origination 
fee that exceeded 2% of the value of the real estate as lawfully 
calculated, an illegal 'MERS' charge, an illegal counseling fee, 
[and] an illegal closing fee," in violation of the RMLBSA and 
Reverse Mortgage Act; (2) that Proficio "took a security 
interest to guarantee payment in excess of that permitted by 
[W. Va. Code R.] § 106-9-6.6," and that Proficio otherwise 
"failed to comply with the prerequisites [*11]  [of the Reverse 
Mortgage Act] and its implementing regulations require[ed] 
to make any reverse mortgage loan secured by residential real 
estate in West Virginia;" and (3) that Proficio failed to 
comply with notice requirements for cosigners, as required by 
the WVCCPA. Id. at ¶¶ 47-49, 53-54.

Each basis offered by plaintiff for declaring the loan void will 
be separately considered.

i. Violations of RMBLSA

Under the RMBLSA, a court may cancel "any primary or 
subordinate mortgage loan . . . made in willful violations of 
the provisions of this article." W. Va. Code § 31-17-17(a). 
Defendants argue that plaintiff's claims of "illegal charges, 
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fees, and closing costs" are untimely and barred by the statute 
of limitations, and that the claim is not sufficiently pled 
because the complaint fails to specify the applicable sections 
of RMBLSA that were allegedly violated. Live Well Mem. at 
7, 9-10.

a. Statute of Limitations

Federal courts sitting in diversity apply state statutes of 
limitations to state law claims. See Walker v. Armco Steel 
Corp., 446 U.S. 740, 753, 100 S. Ct. 1978, 64 L. Ed. 2d 659 
(1980). To determine whether an action is time-barred, the 
Supreme Court of Appeals of West Virginia has outlined a 
five-step analysis that courts should follow:

First, the court should identify the applicable 
statute [*12]  of limitation for [the] cause of action. 
Second, the court . . . should identify when the requisite 
elements of the cause of action occurred. Third, the 
discovery rule should be applied to determine when the 
statute of limitation began to run by determining when 
the plaintiff knew, or by the exercise of reasonable 
diligence should have known, of the elements of a 
possible cause of action . . . . Fourth, if the plaintiff is not 
entitled to the benefit of the discovery rule, then 
determine whether the defendant fraudulently concealed 
facts that prevented the plaintiff from discovering or 
pursuing the cause of action. Whenever a plaintiff is able 
to show that the defendant fraudulently concealed facts 
which prevented the plaintiff from discovering or 
pursuing the potential cause of action, the statute of 
limitation is tolled. And fifth, the court or the jury should 
determine if the statute of limitation period was arrested 
by some other tolling doctrine.

Syl. Pt. 5, Dunn v. Rockwell, 225 W. Va. 43, 689 S.E.2d 255, 
258 (W. Va. 2009). Defendants assert that the applicable 
statute of limitations should be two years pursuant to W. Va. 
Code § 55-2-12, which provides that

[e]very personal action for which no limitation is 
otherwise prescribed shall be brought: (a) Within two 
years [*13]  next after the right to bring the same shall 
have accrued, if it be for damage to property; (b) within 
two years next after the right to bring the same shall have 
accrued if it be for damages for personal injuries; and (c) 
within one year next after the right to bring the same 
shall have accrued if it be for any other matter of such 
nature that, in case a party die, it could not have been 
brought at common law by or against his personal 
representative.

Id. In support of this contention, defendants note that this 
district has previously held claims brought pursuant to section 

31-17-17 of the RMBLSA are barred by this statute of 
limitations. See Woods v. Reverse Mortg. USA, Inc., No. 
2:17-cv-0256, 2017 U.S. Dist. LEXIS 161500 (S.D. W. Va. 
Sept. 29, 2017); Lavis v. Reverse Mortg. Sols., LLC, No. 
5:17-cv-0209, 2017 U.S. Dist. LEXIS 89144 (S.D. W. Va. 
June 9, 2017). Mr. Boster, on the other hand, contends that his 
claim under Count I is purely equitable, as it seeks to quiet 
title in the property, and is not subject to the statute of 
limitations.

"Where a suit . . . is not for damages but seeks to rescind a 
writing or impose a trust or other equitable relief, it is not a 
common law action for fraud but is equitable in nature. 
Consequently, the doctrine of laches is applicable rather than 
any specific statute of limitations period." [*14]  Syl. Pt. 7, 
Dunn, 689 S.E.2d at 258. However, "[t]his is not to say that 
there is no time limit for filing an equitable cause of action." 
Id. at 267 n.11. "Laches applies to equitable demands where 
the statute of limitation does not." Syl. Pt. 2, Condry v. Pope, 
152 W. Va. 714, 166 S.E.2d 167, 167 (W. Va. 1969).

"Laches is a delay in the assertion of a known right which 
works to the disadvantage of another." Syl. Pt. 2, Bank of 
Marlinton v. McLaughlin, 123 W. Va. 608, 17 S.E.2d 213, 
214 (W. Va. 1941). But "[m]ere delay will not bar relief in 
equity on the ground of laches." Syl. Pt. 1, State ex rel. Smith 
v. Abbot, 187 W. Va. 261, 418 S.E.2d 575, 576 (W. Va. 
1992). Instead, the West Virginia Supreme Court "has 
consistently emphasized the necessity of a showing that there 
has been a detrimental change of position in order to prove 
laches." Dunn, 689 S.E.2d at 267 (citing Maynard v. Board of 
Educ. of Wayne Cnty., 178 W. Va. 53, 357 S.E.2d 246, 253 
(W. Va. 1987); Syl. Pt. 3, Carter v. Price, 85 W. Va. 744, 102 
S.E. 685 (W. Va. 1920)).

Plaintiff appears to have intentionally pled his claim under W. 
Va. Code § 31-17-17 for equitable relief only even though the 
statute permits a party to seek damages, should one so choose. 
See Pl.'s Resp. to Def. Live Well's Mot. Dismiss at 13; 
compare W. Va. Code § 31-17-17(a) with § 31-17-17(c). 
Notably, the plaintiffs in both Woods and Lavis sought 
damages in addition to the equitable relief permitted by the 
statute. See Woods Complaint, attached as Ex. A to Notice of 
Removal, Docket No. 1-1 at pp. 13-14, 2:17-cv-0256, Jan. 6, 
2017; Lavis Complaint, attached as Ex. A to Notice of 
Removal, Docket No. 1-1 at pp. 15-16, 5:17-cv-0209, Jan. 
6, [*15]  2017. Thus, under West Virginia law, laches, rather 
than a statute of limitations, applies to Mr. Boster's request for 
declaratory and injunctive relief. Therefore, "[o]ur analysis . . 
. is at an end, and we need not consider the remaining steps in 
our five-step analysis." Dunn, 689 S.E.2d at 267. Despite this, 
the Court must still analyze whether laches bars this claim.
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First, it must be noted that a motion under 12(b)(6) ordinarily 
"cannot reach the merits of an affirmative defense, such as 
that the plaintiff's claim is time-barred." Goodman v. Praxair, 
Inc., 494 F.3d 458, 464 (4th Cir. 2007). An exception, 
applicable "where facts sufficient to rule on an affirmative 
defense are alleged in the complaint," requires that all "facts 
necessary to the affirmative defense 'clearly appear[] on the 
face of the complaint.'" Id. (quoting Richmond, 
Fredericksburg & Potomac R.R. v. Forst, 4 F.3d 244, 250 (4th 
Cir. 1993). For laches to bar a claim, the defendant must 
establish a detrimental change of position as a result of a 
plaintiff's delay in bringing the action. See White v. Daniel, 
909 F.2d 99, 102 (4th Cir. 1990) ("Laches imposes on the 
defendant the ultimate burden of proving '(1) the lack of 
diligence by the party against whom the defense is asserted, 
and (2) prejudice to the party asserting the defense.") (citing 
Costello v. United States, 365 U.S. 265, 282, 81 S. Ct. 534, 5 
L. Ed. 2d 551 (1961)).

No party addressed the issue of laches in the briefing, and so 
defendants have [*16]  not pointed to any prejudice to them 
arising from Mr. Boster's delay in filing this suit. While the 
complaint clearly indicates when the reverse mortgage loan 
was made, Compl. ¶¶ 50, 52, it does not include facts that 
clearly indicate defendants' detrimental change in position as 
a result of the allegedly dilatory action. Nevertheless, some 
courts presume prejudice applies in certain cases.

"Under equitable principles the statute of limitations 
applicable to analogous actions at law is used to create a 
'presumption of laches.' This principle 'presumes' that an 
action is barred if not brought within the period of the statute 
of limitations and is alive if brought within the period." Tandy 
Corp. v. Malone & Hyde, Inc., 769 F.2d 362, 365 (6th Cir. 
1985). Some courts agree with the Sixth Circuit's bright-line 
principle. See, e.g., Ashley v. Boyle's Famous Corned Beef 
Co., 66 F.3d 164, 169 n.3 (8th Cir. 1995) ("But even when 
applying laches to an equitable claim, courts apply a 
presumption that the action is not barred if brought within the 
statute of limitations period for 'analogous' actions at law."), 
overruled on other grounds by Rowe v. Hussmann Corp., 381 
F.3d 775, 782 n.6 (8th Cir. 2004). Others, however, view the 
analogous statute of limitations more as a benchmark. See, 
e.g., DeSilvio v. Prudential Lines, Inc., 701 F.2d 13, 15 (2d 
Cir. 1983) ("In analyzing whether a party is guilty of laches, a 
district court may not mechanically apply the local 
statute [*17]  of limitations.").

"When federal courts, in the exercise of their equitable power, 
consider laches, they are guided by the limitations period that 
they would borrow for actions at law and presume that if an 
equitable claim is brought within the limitations period, it will 
not be barred by laches." Lyons P'ship, L.P. v. Morris 

Costumes, Inc., 243 F.3d 789, 799 (4th Cir. 2001), abrogated 
in part by Petrella v. Metro-Goldwyn-Mayer, Inc., 134 S. Ct. 
1962, 188 L. Ed. 2d 979 (2014), (citing, among others, Tandy 
769 F.2d at 365-66). Additionally, several short per curiam 
opinions from the Fourth Circuit Court of Appeals indicate its 
willingness to presume prejudice as a result of dilatoriness in 
bringing an equitable action. See Riddick v. Baltimore Steam 
Packet Co., 374 F.2d 870, 871 (4th Cir. 1967) (per curiam) 
(recognizing a "presumption of prejudice"); Davis v. Nelson, 
285 F.2d 214, 215 (4th Cir. 1960) (per curiam) ("As this delay 
of nearly seven years exceeds any possibly applicable 
limitations period, it became the duty of the libellant to plead 
and prove facts negativing a presumption of prejudice from 
inexcusable delay. The presumption would be against 
prejudice if suit had been brought during the legal period of 
limitations."). But see Giddens v. Isbrandtsen Co., 355 F.2d 
125, 128-29 (4th Cir. 1966) (reversing the district court's 
application of laches because "Giddens' dereliction alone did 
not establish laches" and because "the shipowner presented no 
proof of prejudice beyond the inference arising from the 
procrastination").

Additionally, the [*18]  Northern District of West Virginia 
has adopted the Tandy presumption on several occasions. See 
Litten v. Quicken Loans, Inc., No. 1:13CV192, 2013 U.S. 
Dist. LEXIS 161172 ( N.D. W. Va. Nov. 12, 2013); Heavener 
v. Quicken Loans, Inc., No. 3:12CV68, 2013 U.S. Dist. 
LEXIS 79006 (N.D. W. Va., June 5, 2013); May v. Nationstar 
Mortg., LLC, No. 3:12CV43, 2012 U.S. Dist. LEXIS 102956 
(N.D. W. Va., July 24, 2012); In re Consolidation Coal Co., 
228 F. Supp. 2d 764, 768-69 (N.D.W. Va. 2001)

Here, the analogous statute of limitations for claims brought 
under RMBLSA is two years. See W. Va. Code § 55-2-12; 
Woods 2017 U.S. Dist. LEXIS 161500; Lavis 2017 U.S. Dist. 
LEXIS 89144; CSX Transp., Inc. v. Gilkison, No. 
5:05CV202, 2008 U.S. Dist. LEXIS 25241 (N.D.W. Va., Mar. 
28, 2008) (citing Alpine Prop. Owners Ass'n, Inc. v. 
Mountaintop Dev. Co., 179 W. Va. 12, 365 S.E.2d 57, 66 (W. 
Va. 1987)). A cause of action under RMBLSA accrues "at the 
time the allegedly illegal fees are imposed — i.e., at closing." 
Woods 2017 U.S. Dist. LEXIS 161500 at *26 (cataloguing 
cases).Ms. Boster's reverse mortgage closed on March 20, 
2014. See Compl. ¶¶ 50, 52. Consequently, the statute of 
limitations may have expired in March of 2016. Mr. Boster 
did not bring his claim under RMBLSA until July of 2017. 
Whether laches applies requires an even more intensive fact-
finding analysis. See White 909 F.2d at 102 ("[W]hether 
laches bars an action depends upon the particular 
circumstances of the case.") Without facts "clearly 
appear[ing] on the face of the complaint," Richmond 4 F.3d at 
250, and with no argument on the application of laches to this 
claim, the court does not, at this juncture, find that defendants 
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have experienced any prejudice or detrimental change in 
position to warrant a finding [*19]  of laches, nor have they 
otherwise established laches.

b. Sufficiency of Pleadings

Defendants contend that Mr. Boster failed to adequately plead 
a cause of action under the RMBLSA because he did not 
specify which sections of the statute Proficio had violated by 
the charging of allegedly improper fees. See Live Well Mem. 
at 9-10. Additionally, defendants appear to argue that the fees 
underlying Mr. Boster's RMBLSA claim were "expressly 
permitted" by the law, and are therefore not violations. Id. at 
10.

A complaint "does not require 'detailed factual allegations.'" 
Iqbal, 556 U.S. at 678. It "need only give the defendant fair 
notice of what the claim is and the grounds upon which it 
rests." E.I. du Pont de Nemours & Co. v. Kolon Indus., Inc., 
637 F.3d 435, 440 (4th Cir. 2011). Mr. Boster's complaint 
alleges that he "discovered facts constituting all the elements 
of a cause of action under W. Va. Code Article § 31-17," and 
that Proficio "willfully contracted for and/or collected illegal 
charges, fees, and closing[] costs" in violation of the law. 
Compl. ¶¶ 47-48. He then goes on to list the allegedly 
improper charges as "an origination fee that exceeded 2% of 
the real estate as lawfully calculated; an illegal 'MERS' 
charge; an illegal counseling fee; an illegal $625.00 closing 
fee, etc." Id. at 48. This sufficiently alleges the 
purported [*20]  violation of the RMBLSA, and provides 
defendants with notice of the claim.4

Defendants' further argument that the allegedly improper 
charges were expressly authorized by the law also fails to 
defeat plaintiff's claim. Even if "recovery is very remote and 
unlikely" a well-pleaded complaint may survive a motion to 
dismiss. Twombly 550 U.S. at 556 (quoting Scheuer v. 
Rhodes, 416 U.S. 232, 236, 94 S. Ct. 1683, 40 L. Ed. 2d 90 
(1974)). The question is "not whether [the plaintiff] will 
ultimately prevail . . . but whether [the] complaint was 
sufficient to cross the federal court's threshold." Skinner v. 
Switzer, 562 U.S. 521, 529-30, 131 S. Ct. 1289, 179 L. Ed. 2d 
233 (2011). Mr. Boster's complaint sufficiently alleges that 
various charges were made in violation of the RMLBSA, but 
the minimal descriptions and listing of fees out of the context 
of the entire mortgage loan are not clearly permissible or 
impermissible at this juncture

Accordingly, defendants' motion to dismiss Count I insofar as 
it relates to the RMBLSA is denied.

4 Based on the complaint, defendant Live Well was able to determine 
that plaintiff's allegations amounted to an alleged violation of W. Va. 
Code § 31-17-8. Live Well Mem. at 9.

ii. Violations of Reverse Mortgage Act and its Regulations

Mr. Boster also asserts that he is entitled to the equitable 
cancellation of the loan under the implementing regulations of 
the Reverse Mortgage Act. He argues that Proficio "required 
and took a security interest to guarantee payment in excess of 
that permitted by [W. Va. Code R. § 106-9-6.6, and 
otherwise [*21]  failed to comply with the prerequisites [of 
the Reverse Mortgage Act] and its implementing regulations 
require[d] to make any reverse mortgage loan secure by 
residential real estate in West Virginia." Compl. ¶ 49.

Though not asserted by defendants, the court finds that the 
Reverse Mortgage Act lacks a private cause of action. The 
statute refers only to the penalties set forth in Chapter 31A of 
the W. Va. Code. See § 47-24-8. In pertinent part, Chapter 
31A provides:

(b) Any person or financial institution which violates the 
provisions of this chapter, the rules adopted thereunder, 
or a lawful order of the commissioner or board, shall, 
unless previously fined under the provisions of 
subsection (a) of this section, be subject to civil penalties 
in an amount not more than five thousand dollars nor less 
than fifty dollars in civil actions brought by the 
commissioner or the board.

W. Va. Code § 31A-8-15(b). Mr. Boster cannot bring a 
private claim for relief under the Reverse Mortgage Act. See 
Woods 2017 U.S. Dist. LEXIS 161500 at *19. Therefore, to 
the extent Count I relies on purported violations of the 
Reverse Mortgage Act, it must be dismissed.

iii. Violations of WVCCPA

In relevant part, the WVCCPA provides that

No person shall be held liable as cosigner, or be charged 
with personal liability for payment in [*22]  a consumer 
credit sale, consumer lease or consumer loan unless that 
person, in addition to and before signing any instrument 
evidencing the transaction, signs and receives a separate 
notice which clearly explains his liability in the event of 
default by the consumer and also receives a copy of any 
disclosure required by the "Federal Consumer Credit 
Protection Act."

W. Va. Code § 46A-2-104(a). Asserting that he qualifies as a 
"cosigner," Mr. Boster argues that Proficio did not comply 
with these notice requirements, and that he "may not be held 
liable for payment of his mother's reverse mortgage loan 
through the sale of his home." Compl. ¶¶ 53-55. Defendants 
disagree that plaintiff is considered a "cosigner," which is 
defined under the WVCCPA as

a natural person who assumes liability for the obligation 
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on a consumer credit sale or consumer loan without 
receiving goods, services or money in return for the 
obligation or, in the case of a revolving charge account 
or revolving loan account of a consumer, without 
receiving the contractual right to obtain extensions of 
credit under the account. The term cosigner includes any 
person whose signature is requested as a condition to 
granting credit to a consumer or as a condition [*23]  for 
forbearance on collection of a consumer's obligation that 
is in default. The term cosigner does not include a spouse 
whose signature is required to perfect a security interest. 
A person who meets the definition in this paragraph is a 
"cosigner" whether or not the person is designated as 
such on the credit obligation.

W. Va. Code § 46A-1-102(16).

Plaintiff emphasizes that the definition of a cosigner explicitly 
states that "any person whose signature is requested as a 
condition to granting credit to a consumer," is a cosigner, and 
that anyone "who meets the definition in this paragraph is a 
'cosigner' whether or not the person is designated as such on 
the credit obligation." Plaintiff is not, however, being held 
liable as a cosigner because defendants now seek to foreclose 
on the home as authorized under his mother's reverse 
mortgage.

"[T]he option to pay money to retain collateral is not 
equivalent to a personal obligation to repay a discharged 
debt." Ballard v. Bank of America, N.A., No. 2:12-cv-2496, 
2013 U.S. Dist. LEXIS 159428, *37 (S.D. W. Va. Nov. 7, 
2013), aff'd Ballard v. Bank of America, N.A., 578 Fed. 
Appx. 226, 2014 U.S. App. LEXIS 13210 (4th Cir. 2014). In 
securing his mother's reverse mortgage as her power of 
attorney, Mr. Boster signed the Deeds of Trust that secured 
his mother's home as collateral for that reverse mortgage. See 
Compl. ¶¶ 30-34; [*24]  Arnold v. Palmer, 224 W. Va. 495, 
686 S.E.2d 725 (2009) (holding that a deed of trust "conveys 
title to real property in trust as security until the grantor 
repays the loan" and "[i]n the case of default of a debt secured 
by a deed of trust, the property becomes liable to sale . . ."). 
After Ms. Boster passed away, her debt was accelerated, and 
Mr. Boster has the option to pay that debt to retain the 
property. See W. Va. Code § 47-24-4(g). This does not make 
him liable as a cosigner for the purposes of the WVCCPA.

Accordingly, because Mr. Boster does not meet the definition 
of a "cosigner," defendants' motion to dismiss for the 
remainder of Count I is granted.

B. Count II

Count II of the complaint alleges that defendants further 
violated the WVCCPA because, "[i]n attempting to collect the 
claim, defendants made false, misleading, and deceptive 

representations in violation of W. Va. Code § 46A-2-127," 
and "used unfair and unconscionable means in violation of W. 
Va. Code § 46A-2-128." Compl. ¶¶ 66-67. Mr. Boster 
requests that this court "quiet title to his home . . . and to 
award him all relief to which he may be entitled in law or 
equity, including a reasonable attorney fee and the costs of 
this litigation." Id. at p. 10. He asserts that he is entitled to this 
relief because "[t]he reverse mortgage loan is a 'claim' 
as [*25]  defined by and subject to W, Va. Code § 46A-2-122 
et seq.," "plaintiff is a 'consumer' as defined within and 
protected by W. Va. Code § 46A-2-122 et seq.," and 
defendants were "at all times 'debt collectors subject to and 
governed by W. Va. Code § 46A-2-122 et seq." Id. at ¶¶ 62-
63, 65.

Defendants contend that Count II should be dismissed 
because Mr. Boster lacks standing to bring such an action 
under the WVCCPA, as he is not a "consumer" as defined 
therein. "Consumer" is defined twice in the WVCCPA. 
Compare W. Va. Code § 46A-1-102(12) with W. Va. Code § 
46A-2-122. Because Count II raises causes of action under W. 
Va. Code §§ 46A-2-127 and 46A-2-128, the applicable 
definition of a "consumer" is the one found at 46A-2-122: 
"For the purposes of this section and sections one hundred 
twenty-three, one hundred twenty-four, one hundred twenty-
five, one hundred twenty-six, one hundred twenty-seven, one 
hundred twenty-eight, one hundred twenty-nine and one 
hundred twenty-nine-a of this article," a consumer is "any 
natural person obligated or allegedly obligated to pay any 
debt." W. Va. Code § 46A-2-122.

As the court previously observed, Mr. Boster is not obligated 
to pay a debt as a "cosigner," and he is similarly 
unconstrained by any debt as a "consumer." Although he 
signed the Deeds of Trust in his personal capacity, Mr. Boster 
did not sign the Notes, except as his mother's power of 
attorney, [*26]  and he is not obligated to pay a debt merely 
because he could pay such a debt to retain the property. 
Ballard 2013 U.S. Dist. LEXIS 159428 at *37; see Arnold, 
224 W. Va. at 503 (finding that a promissory note is not 
enforceable against party who signed a deed of trust but did 
not sign the promissory note, inasmuch as promissory notes 
and deeds of trust are separate legal documents with 
individual purposes); see also McNeely v. Wells Fargo Bank, 
N.A., 115 F.Supp.3d 779, 785 (S.D.W. Va. 2015) (holding 
that Mr. McNeely was not a "consumer" pursuant to W. Va. 
Code § 46A-2-122(a) because "Mr. McNeely did not sign and 
was not a party to either of the loans at issue, which were all 
signed by Ms. McNeely"); Bishop v. Quicken Loans, Inc., 
No. 2:09-1076, 2011 U.S. Dist. LEXIS 37647, at *32 (S.D.W 
.Va. Apr 4, 2011) (holding that plaintiff who executed a deed 
of trust, but not the underlying note, is not a "consumer" 
under the WVCCPA).
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Though it is clear that Mr. Boster was not actually obligated 
to pay a debt, he has pled facts and allegations sufficient to 
leave open the question of whether or not he was "allegedly 
obligated" to pay a debt. See W. Va. Code § 46A-2-122. 
"Courts consider a person 'allegedly obligated' to pay a debt 
when the creditor has 'represented to [him] that [he] is 
personally liable on the debt." McNeely 115 F. Supp. 3d at 
784 (S.D. W. Va. 2015) (quoting Fabian v. Home Loan Ctr., 
Inc., 2014 U.S. Dist. LEXIS 56954, *20 (N.D. W. Va. 2014). 
"The term 'alleged obligation' extends the reach of the 
WVCCPA to certain collection activities conducted 
without [*27]  regard to whether the debt is actually owed." 
McGuire v. Jim Walter Homes, LLC, 2014 U.S. Dist. LEXIS 
146198, *19 (S.D.W.Va. Oct. 14, 2014); see Croye v. 
GreenPoint Mortg. Funding, Inc., 740 F. Supp. 2d 788, 797 
(S.D. W. Va. 2010) ("While it is unlikely that Mr. Croye was 
ever legally obligated to pay the mortgage loans . . . . repeated 
efforts to collect payment from him suggest the existence of 
an alleged obligation of Mr. Croye to pay the loans.").

The complaint alleges that defendants misrepresented that the 
loan required the payment of "installments," and that the 
reverse mortgage had been "breached 'by reason of your 
failure to pay the installments.'" Compl. ¶ 40. While Mr. 
Boster had no personal liability, the complaint leaves open the 
question of whether or not he was "allegedly obligated" based 
on the collection practices used by defendants in 
communicating to Mr. Boster.

The question is "not whether [the plaintiff] will ultimately 
prevail . . . but whether [the] complaint was sufficient to cross 
the federal court's threshold." Skinner 562 U.S. at 529-30. Mr. 
Boster sufficiently pleads that he may have been treated by 
the defendants as "allegedly obligated" to pay the reverse 
mortgage loan and Count II of the complaint should not be 
disposed of presently.

IV. Conclusion

Based upon the foregoing discussion, it is ORDERED that the 
defendants' motion to dismiss and joinder motion [*28]  be, 
and hereby are, denied as to Count I, insofar as it relates to 
plaintiff's claims under the RMBLSA, and Count II. It is 
further ORDERED that the defendants' motion to dismiss and 
joinder motion be, and hereby are, granted as to the remainder 
of Count I.

The Clerk is directed to transmit copies of this written opinion 
and order to counsel of record and any unrepresented parties.

DATED: March 30, 2018

/s/ John T. Copenhaver, Jr.

John T. Copenhaver, Jr.

United States District Judge

End of Document
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